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In the District Court of the United States, North- 
ern District of California, Southern Division 


No. 33623 


AGNES B. THOMPSON, Administratrix of the 
Estate of DONALD L. DAULTON, deceased, 
Plaintiff, 
vs. 


SOUTHERN PACIFIC COMPANY, a corpora- 
tion, Defendant. 


COMPLAINT FOR DAMAGES AND DEMAND 
FOR JURY 


Plaintiff complains of defendant and for cause 
of action alleges: 

I. 

That heretofore and on the 19th day of February, 
1954, by an order of the Superior Court of the 
State of California, in and for the County of Ala- 
meda, duly given and made, the above named plain- 
tiff was appointed administratrix of the estate of 
Donald L. Daulton, who died on the 6th day of 
October, 1952, and who was at the time of his death 
a resident of the City of Klamath Falls, County of 
Klamath, State of Oregon, and that ever since said 
date plaintiff has been and now is the duly ap- 
pointed, qualified and acting administratrix of the 
estate of said decedent. 

ime 

That at all times herein mentioned defendant was 

and now is a duly organized and existing corpora- 
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tion doing business in the State of California and 
other states; that at all times herein mentioned 
defendant was and now is engaged in the business 
of a common carrier by railroad in interstate com- 
merce in said state of California, and other states. 


IDOE 

That at all times herein mentioned defendant was 
a common carrier by railroad engaged in interstate 
commerce and Donald L. Daulton, deceased, was 
employed by defendant in such interstate commerce 
and the accident complained of arose while decedent 
and defendant were engaged in the conduct of inter- 
state commerce. 

IV. 

That this action is brought under and by virtue 
of the provisions of the Federal Employers’ Liabil- 
ity Act, 45 U.S.C.A. 51, et seq. and the Federal 
Boiler Inspection Act, 45 U.S.C.A. 23 et seq. 


Vv. 

That on or about the 6th day of October, 1952, at 
or about the hour of 2:58 p.m. thereof, decedant was 
employed by the defendant as a brakeman working 
on defendant’s eastbound work train Engine No. 
2716 which was moving in an easterly direction on 
the defendant’s right of way west of the west switch 
at Wocus, Oregon, approximately 214 miles north 
of Klamath Falls, Oregon. 


sii 
That at said time and place decedent, acting in 


Southern Pacific Company 5 


the regular course and scope of his duties, was 
standing on the lead footboard on the engineer’s 
side of said engine; that at said time and place said 
engine and its parts and appurtenances were im- 
proper and unsafe to operate in the service to which 
the same were put in that the said footboard upon 
which decedent was standing was so improperly 
fastened to the steel braces supporting the same that 
the head of a bolt was caused to and did protrude 
above the surface of said footboard by reason of 
which decedent was caused to fall from the foot- 
board and onto defendant’s tracks as a proximate 
result of which decedent received certain injuries 
which instantly resulted in his death. 


aT. 

That at said time and place the said engine and 
all of its parts and appurtenances were in an im- 
proper, unsafe and defective condition in violation 
of Section 23 of the Boiler Inspection Act, Title 
45 on Railroads, U.S.C.A. 


Veal. 

That at the time of his death said Donald L. 
Daulton left surviving him as his heirs at law his 
widow, Mary Edith Daulton, and his minor children 
Gary Wayne Daulton, aged 6 years, and Virginia 
Geraldine Daulton, aged 4 years, who were depend- 
ent upon said decedent for their maintenance and 
support. 

ix. 
That at the time of his death decedent was a well 
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and a able bodied man of the age of Thirty-three 
years, and was earning and receiving from his em- 
ployment with defendant the sum of approximately 
$575 per month which he contributed to the support 
of his widow and minor children aforementioned. 


X. 
That by reason of the facts hereinabove set forth 
and as a direct and proximate result thereof, plain- 


tiff has been generally damaged in the sum of 
$150,000. 


Wherefore, etc. 


As and for a second, further, separate and dis- 
tinct cause of action against defendant, plaintiff 
alleges as follows: 


I. 

Plaintiff refers to paragraphs I, II, I1J and IV 
of the first cause of action and by reference thereto 
incorporates the same herein with the same force 
‘and effect as though set out at length and in full 
herein. 

JT. 

That on the 6th day of October, 1952, at or about 
the hour of 2:58 o’clock p.m. thereof decedent was 
employed by defendant as a brakeman working on 
defendant’s eastbound work train Engine No. 2718 
which was moving in an easterly direction on de- 
fendant’s mainline track at or near the west switch 
switch of Wocus, Oregon, approximately 214 miles 
north of the Town of Klamath Falls, Oregon. 
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En. 

That at said time and place decedent acting in 
the regular course and scope of his duties, was 
standing on the lead footboard of the engineer’s side 
of said engine preparing to alight therefrom for 
the purpose of lining a switch; that at said time 
and place said engine and all its parts and appur- 
tenances were improper and unsafe to operate in the 
service to which the same were put in that the 
headlight on Engine No. 2718 was improperly at- 
tached to the center of the smoke box door of said 
engine thereby impeding the passage of decedent 
from the right lead footboard of said engine; that 
as a direct and proximate result thereof decedent 
was caused to and did fall from said footboard to 
the tracks of said defendant as a proximate result 
of which he received certain injuries which instantly 
resulted in his death. 


Py 
That at said time and place the said engine and 
all of its parts and appurtenances were in an im- 
proper, unsafe and defective condition in violation 
of Section 23 of the Boiler Inspection Act, Title 45 
on Railroads, U.S.C.A. 


ve 
Plaintiff refers to paragraphs VIII, IX and X of 
the first cause of action and by reference thereto 
incorporates the same herein with the same force 
and effect as though set out at length and in full 
herein. 
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As and for a third, further, separate and distinct 
cause of action against defendant, plaintiff alleges 
as follows: 

Hl 

Plaintiff refers to paragraphs I, IZ and III of 
the first cause of action and by reference thereto 
incorporates the same herein with the same force 
and effect as though set out at length and in full 
herein. 

OY, 

That this action is brought under and by virtue 
of the provisions of the Federal Employers’ Lia- 
bility Act, 45 U.S.C.A. 51, et seq. 


AOL) 

That on or about the 6th day of October, 1952, at 
or about the hour of 2:58 o’clock p.m. thereof de- 
eedent was employed by defendant as a brakeman 
working on defendant’s eastbound work train en- 
‘gine No. 2718 which was moving along and upon 
defendant’s tracks west of the west switch of Wocus, 
Oregon, approximately 2144 miles north of Klamath 
Falls, Oregon. 

IV. 


That at said time and place acting in the regular 
course and scope of his duties, decedent was stand- 
ing on the lead footboard on the engineer’s side of 
said engine preparing to alight from said engine 
for the purpose of lining a switch; that at said time 
and place the defendant by and through its em- 
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ployees other than said decedent so carelessly and 
negligently controlled, operated, and propelled said 
locomotive and train so as to cause said decedent 
to fall to the tracks of the said defendant and to 
receive certain crushing injuries which instantly 
resulted in his death. 

Vv. 

Plaintiff refers to paragraphs VIII, [IX and X 
of the first cause of action and by reference thereto 
incorporates the same herein with the same force 
and effect as though set out at length and in full 
herein. 


Wherefore, etc. 

As and for a fourth, further, separate and dis- 
tinct cause of action against defendant, plaintiff 
alleges as follows: 

ily 

Plaintiff refers to paragraphs I, II and IIT of 
the first cause of action and by reference thereto 
incorporates the same herein with the same force 
and effect as though set out at length and in full 
herein. 

IT. 

That this action is brought under and by virtue 
of the provisions of the Federal Employers’ Liabil- 
ity Act, 45 U.S.C.A. 51, et seq. 


III. 
That on or about the 6th day of October, 1952, 
at or about the hour of 2:58 o’clock p.m. thereof, 
decedent was employed by defendant as a brake- 
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man working on defendant’s eastbound work train 
engine No. 2718 which was moving along and upon 
defendant’s tracks west of the west switch of Wocus, 
Oregon. 

IV. 

That at said time and place acting in the regular 
course and scope of his duties, decedent was stand- 
ing on the lead footboard on the engineer’s side of 
said engine preparing to alight from said engine 
for the purpose of lining a switch; that at said time 
and place the defendant, its agents, servants, and 
employees, so carelessly and negligently owned, op- 
erated, maintained, managed, and controlled said 
locomotive and train as to cause said decedent to 
fall to the tracks of the said defendant and to re- 
ceive certain crushing injuries which instantly re- 
sulted in his death. 

V. 

Plaintiff refers to paragraphs VIII, IX and X 
of the first cause of action and by reference thereto 
incorporates the same herein with the same force 
and effect as though set out at length and in full 
herein. 


Wherefore, plaintiff prays judgment against de- 
fendant in the sum of $150,000, together with her 
costs of suit incurred herein. 


HILDEBRAND, BILLS & McLEOD, 
JAMES A. MYERS 


/s/ By JAMES A. MYERS, 
Attorneys for Plaintiff 
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Comes now the plaintiff and announces that a 
jury is required in said cause, as provided in Rule 
38B of the Federal Rules of Civil Procedure. 


Dated: May 20, 1954. 


HILDEBRAND, BILLS & McLEOD, 
JAMES A. MYERS 


/s/ By JAMES A. MYERS 
Duly Verified. 
[Endorsed]: Filed May 24, 1954. 


[Title of District Court and Cause. | 


ANSWER 


Comes now, Southern Pacific Company, a corpo- 
ration, the defendant above named, and answering 
the complaint of the plaintiff on file herein, and 
each alleged cause of action thereof, shows as fol- 
lows: 

is 

Admits and avers as follows: 

1. At all times mentioned in the complaint and 
herein this defendant was, and now is, a corpora- 
tion duly organized and existing under and by vir- 
tue of the laws of the State of Delaware and doing 
business in the State of California and other states, 
and at all times was, and now is engaged, in the 
business of a common carrier by railroad in inter- 
state commerce in the State of California and in 
other states. 
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2. On or about the 6th day of October, 1952, at 
or about the hour of 2:58 p.m. thereof, decedent, 
Donald L. Daulton, was employed by the defendant 
as a brakeman working on defendant’s eastbound 
work train, Engine No. 2718, which was moving in 
an easterly diection on Defendant’s right-of-way 
west of the west switch at Wocus, Oregon, approxi- 
mately four miles north of Klamath Falls, Oregon. 
At that time and place decedent received certain 
injuries which instantly resulted in his death. 


3. At the time of his death, and for considerable 
period of time prior thereto, decedent, Donald L. 
Daulton, was a resident of the City of Klamath 
Falls, County of Klamath, State of Oregon. 


mi. 

Defendant is without information or belief on the 
subject sufficient to enable it to answer the allega- 
tions of the complaint and each of the alleged causes 
of action thereof with respect to surviving depend- 
ents, decedent’s contribution to said dependents, if 
any, decedent’s general health prior to the accident 
and decedent’s conduct, except as hereinabove ad- 
mitted or denied. 

Talal, 

Defendant denies the allegations of paragraphs 
I, IJ, IT, IV, V, VI, VII, VII, IX and X of the 
first alleged cause of action of the complaint, the 
allegations of paragraphs I, II, III, IV and V of 
the second alleged cause of action, the allegations of 
paragraphs I, IJ, III, IV and V of the third 
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alleged cause of action, and the allegations of para- 
eraphs I, IJ, I1I, IV and V of the fourth alleged 
cause of action, except as hereinabove admitted or 
denied. Defendant denies each and every allegation 
of the complaint, and of each and every alleged 
eause of action thereof, not hereinabove admitted or 
denied. Defendant denies that plaintiff has been 
damaged in the sum of $150,000.00, or any lesser 
sum or any sum at all. 


And for separate and independent answer and 
defense to the complaint and each and every cause 
of action thereof, defendant Southern Pacific Com- 
pany shows as follows: 

1% 

Defendant here repeats and alleges all of the 
matters set forth in paragraph I of the first answer 
and defense above and incorporates them herein by 
reference the same as though fully set forth at 
length. If decedent, Donald L. Daulton, was in- 
jured in the manner alleged in the complaint or 
any of the alleged causes of action thereof, defend- 
ant is informed and believes and upon such infor- 
mation and belief alleges that decedent was negli- 
gent in the premises and in those matters set forth 
in the complaint and in each and every cause of 
action thereof and negligently conducted himself in 
and about and in respect to said locomotive and 
foot board, and that he negligently performed his 
duties as a brakeman with the result that he was 
fatally injured. Said conduct and said negligence 
of decedent, as aforesaid, proximately caused and 
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contributed to the injuries and damages, if any, 
alleged by the plaintiff. 


And for a separate independent answer and de- 
fense to the complaint and each and every alleged 
eause of action thereof, defendant Southern Pacific 
Company shows as follows: 


I. 

Defendant here repeats and alleges all of the 
matters set forth in paragraph I of the first answer 
and defense above and incorporates them herein by 
reference the same as though fully set forth at 
length. If decedent, Donald L. Daulton, was injured 
in the manner alleged in the complaint or any of 
the alleged causes of action thereof, defendant is 
informed and believed and upon such information 
and belief alleges that decedent was negligent in 
the premises and in those matters set forth in the 
complaint and each and every cause of action 
thereof and negligently conducted himself on and 
about and in respect to said locomotive and foot 
board and negligently performed his duties as a 
brakeman with the result that he was fatally in- 
jured. Said conduct of decedent, as aforesaid, was 
the sole cause and the sole proximate cause of the 
injuries and damages, if any, alleged by the plain- 
at, 


Wherefore, defendant prays that plaintiff take 
nothing by her complaint on file herein, or any 
alleged cause of action thereof; that defendant have 
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a judgment for its costs of suit incurred herein; 
and for such other, further and different relief, the 
premises considered, is proper. 


/s/ A. B. DUNNE, 
/s/ DUNNE, DUNNE & PHELPS, 
Attorneys for Defendant 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed June 18, 1954. 


nr’ 


[Title of District Court and Cause. ] 


PRETRIAL ORDER 


The above entitled cause came on regularly for 
pretrial conference before the undersigned judge 
of the above entitled court on the 38rd day of Au- 
gust, 1955. Plaintiff appeared by D. W. Brobst and 
Edwin E. Driscoll, her attorneys. Defendant ap- 
peared by John Gordon Gearin, of its attorneys. 
The parties with the approval of the court agreed 
to the following 


Statement of Facts 


I. 

On or about the 6th day of October, 1952, at or 
near the hour of 3:00 o’clock p.m. thereof, one 
Donald LeRoy Daulton was employed by defendant 
as a brakeman working on defendant’s eastbound 
work train which was moving in an easterly direc- 
tion on defendant’s right of way in the vicinity of 
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Wocus, Klamath County, Oregon. At said time, 
said Donald LeRoy Daulton and the defendant were 
engaged in interstate commerce or in the further- 
ance thereof. At said time and place said Donald 
LeRoy Daulton received injuries which resulted in 
his immediate death. 

TT. 

At the time of his death and for a considerable 
period of time prior thereto said Donald LeRoy 
Daulton was a citizen, resident and inhabitant of 
Klamath County, Oregon. Defendant at all times 
was and now is a Delaware corporation duly author- 
ized to do business in the State of Oregon and is 
engaged in the operation of a railroad. 


Plaintiff’s Contentions 
I. 

Plaintiff contends that she is a citizen, resident 
and inhabitant of the State of Oregon and that on 
or about the 2nd day of August, 1955, by order of 
-the Cireuit Court of the State of Oregon in and 
for the County of Klamath, duly given and made, 
the above named plaintiff was appointed adminis- 
tratrix of the estate of Donald LeRoy Daulton and 
that ever since said date plaintiff has been and 
now is the duly appointed, qualified and acting ad- 
ministratrix of the estate of said decedent. 


ae. 
Plaintiff contends that on the date aforesaid, said 
Donald LeRoy Daulton was standing on the lead 
footboard of a certain engine of defendant when 
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said footboard was improper and unsafe in that the 
said footboard was so improperly fastened to the 
steel braces supporting the same that the head of 
a bolt was caused to and did protrude above the 
surface of said footboard by reason of which said 
Donald LeRoy Daulton was caused to fall from the 
footboard and to receive his fatal injuries. 


ial, 

Plaintiff contends that at said time and place 
while decedent was acting in the course and scope 
of his duties the defendant was careless and negli- 
gent in the following respects; that the bolts on the 
footboard where he was standing were not properly 
countersunk; that the footboard was unsafe in 
violation of the Federal Boiler Inspection Act 
(A45USCA23) ;s that deceased was allowed to ride on 
the footboard of the engine; that the train was not 
stopped immediately in accordance with custom and 
practice when the deceased went out of the vision 
of the other members of the train crew; that the 
engineer was operating the train and controlling 
the movements of the train without signals from 
the train crew; that the engineer was relying upon 
signals for the movement of his train from the con- 
ductor or the rear trainman, whereas the move- 
ment of the train should have been controlled by 
signals from the deceased or head brakeman. That 
by reason of the aforesaid conduct the said deceased, 
Donald LeRoy Daulton, was caused to fall from the 
footboard of said engine and receive his fatal in- 
juries. 
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sve 
That the applicable company rules are Rules M, 
7B, and 108. 


V. 

Plaintiff contends that at the time of his death 
said Donald LeRoy Daulton left surviving him as 
his heirs at law his widow, Mary Edith Daulton, 
and his minor children, Gary Wayne Dalton, aged 
6 years, and Virginia Geraldine Daulton, aged 4 
years, who were dependent upon said decedent for 
their maintenance and support. 


Vi. 

Plaintiff contends that at the time of his death 
decedent was a well and able bodied man of the 
age of thirty-three years and was earning and re- 
celving from his employment with defendant the 
sum of approximately $575.00 per month which he 
contributed to the support of his widow and minor 
children aforementioned. 


VII. 
Plaintiff, by reason of the foregoing, has been 
generally damaged in the sum of $150,000.00. 


Defendant denies the foregoing and specifically 
denies that said engine or any parts or appurte- 
nances were improper or unsafe or that it was 
euilty of negligence or that any act or omission on 
its part constituted a proximate cause of the death 
of said deceased. 
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Issues to be Determined 


I, 
Was defendant’s engine improper or unsafe in 
any of the particulars charged and, if so, was such 
a proximate cause of the death of the deceased? 


IT. 
Was the defendant guilty of negligence in any 
particular as charged and, if so, was such a proxi- 
mate cause of the death of the deceased ? 


Ll., 
What is the amount of plaintiff’s damage? 


Jury Trial 
Plaintiff made timely request for trial by jury. 


Physical Exhibits 


Certain physical exhibits have been identified and 
received as pretrial exhibits, the parties agreeing, 
with the approval of the court, that no further 
identification of exhibits is necessary. In the event 
that said exhibits, or any thereof should be offered 
in evidence at the time of trial, said exhibits are to 
be subject to objection only on the ground of rele- 
vancy, competency and materiality. 


Plaintiff’s Exhibits 


A. Picture of right front footboard of Engine 
2718. 
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C. Picture of right front footboard of Engine 


D. Actuarial table. 
E. Transcript of Rules M, 7B and 108. 


Defendant’s Exhibits 


Sealed Exhibit. 

A to R Photographs. 

Relay Report. 

Wage Report. 

Map. 

Inspection Report. 

A to R Inspection and Repair Reports. 


Pe ft Va 


The parties hereto agree to the foregoing pretrial 
order and the court being fully advised in the 
premises 


Now orders that the foregoing pretrial order 
shall not be amended except by consent of both 
parties, or to prevent manifest injustice; and it is 
further 


Ordered that the pretrial order supersedes all 
pleadings; and it is further 


Ordered that upon trial of this cause no proof 
shall be required as to matters of fact hereinabove 
specifically found to be admitted, but that proof 
upon the issues of fact and law between plaintiff 
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and defendant as hereinabove stated shall be had. 


Dated at Klamath Falls, Oregon this 3rd day of 
August, 1955. 


/s/ JAMES ALGER FEE, 
Judge 
Approved: 
/s/ D. W. BROBST, 
Of Attorneys for Plaintiff 


/s/ JOHN GORDON GEARIN, 
Of Attorneys for Defendant. 


[Endorsed]: Filed August 3, 1955. 


[Title of District Court and Cause. ] 


VERDICT 


We, the jury, duly impaneled and sworn to try 
the above entitled case, do find our verdict in favor 
of defendant against plaintiff. 


Dated this 4th day of August, 1955. 


/s/ H. E. HAMAKER, 
Foreman 


[Endorsed]: Filed August 4, 1955. 
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In the United States District Court for the 
District of Oregon 


Civil No. 7687 


MARY EDITH DAULTON, Administratrix of 
the Estate of Donald LeRoy Daulton, Deceased, 
Plaintiff, 
VS. 


SOUTHERN PACIFIC COMPANY, a corpora- 
tion, Defendant. 


JUDGMENT ORDER 


The above-entitled cause came on regularly for 
trial before the undersigned judge of the above- 
entitled court and a jury at Klamath Falls, Oregon, 
on Wednesday, August 3, 1955. Plaintiff appeared 
by D. W. Brobst and Edwin E. Driscoll, her attor- 
neys. Defendant appeared by John Gordon Gearin 
and R. B. Maxwell, of its attorneys. An order of 
substitution having been entered whereby the pres- 
ent plaintiff was substituted as party plaintiff in 
the place and stead of Agnes B. Thompson, the 
California administratrix, and the parties having 
stipulated in open court that no question would be 
raised by either party with respect to the transfer 
of the cause from the United States District Court 
for the Northern District of California, Southern 
Division, and both parties agreeing that the present 
ease may be tried and judicially determined as 
though originally filed in the United States District 
Court for the District of Oregon and an amended 
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pretrial order having been approved by the parties 
and entered, the trial commenced after a jury was 
duly empaneled and sworn and opening statements 
had been made. 

Evidence on behalf of both parties was intro- 
duced and received and thereafter and on the 4th 
day of August, 1955 when both parties had rested 
arguments to the jury were made and the court 
duly instructed the jury as to the law. Thereafter, 
and on the same day the jury, having deliberated, 
returned into open court its verdict in words as 
follows (formal parts omitted): 

‘‘We, the jury, duly impaneled and sworn to try 
the above entitled case, do find our verdict in favor 
of defendant and against the plaintiff. 


H. E. HAMAKER, 
Foreman’’ 


Said verdict was received and filed and based 
thereon, it is hereby 

Ordered and adjudged that plaintiff take nothing 
by her complaint and that defendant recover judg- 
ment of and against plaintiff, together with its costs 
and disbursements taxed herein at $100.12. 


Dated this 4th day of August, 1955. 


/s/ JAMES ALGER FEE, 
Judge 


[Endorsed]: Filed August 11, 1955. 
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MOTION FOR NEW TRIAL 


Comes now the plaintiff, Mary Edith Daulton, 
Administratrix of the estate of Donald LeRoy Daul- 
ton, in the above entitled cause and moves the Court 
to set aside the verdict and the judgment entered 
thereon and grant to the plaintiff a new trial as to 
all issues for the following reasons: 

1. That the verdict is contrary to the evidence; 

2. That the verdict is contrary to the weight of 
the evidence; 

3. That the verdict is contrary to the law; 

4. That the Court erred in giving to the jury 
instructions involving the contributory negligence 
of the deceased and instructed the jury further that 
if deceased’s contributory negligence was the sole 
cause of the accident there could be no recovery 
by the plaintiff; 

5. That the defendant did not disclose at the 
' pretrial conference the defense that the pictures 
submitted by the plaintiff showing the running 
board of the engine involved in the accident were 
not of the running board actually on the engine at 
the time of the accident. 

6. That the evidence is insufficient to sustain the 
judgment. 


/s/ HILDEBRAND, BILLS & McLEOD, 
/s/ D. W. BROBST, 
Attorney for Plaintiff 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed August 17, 1955. 
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AFFIDAVIT IN OPPOSITION TO PLAIN- 
TIFE’S MOTION FOR NEW TRIAL 


State of Oregon, 
County of Multnomah—ss. 


J, John Gordon Gearin, being first duly sworn, 
depose and say: That plaintiff in her motion for a 
new trial, Sub-paragraph 6, contends that defend- 
ant did not disclose at the pretrial conference the 
defense that the pictures submitted by plaintiff 
showing the running board of the engine involved 
in the accident were not of the running board ac- 
tually on the engine at the time of the accident, 
and in her motion, Page 2, contends that at the 
trial without previous notice to plaintiff, defendant 
introduced evidence to show that the running board 
of the engine had been changed the morning follow- 
ing the accident and before plaintiff’s witnesses saw 
the running board, and contends that plaintiff 
showed the defendant pictures of the running board 
and that at the time of pretrial conference there 
was no indication that such running board was not 
on at the time of the accident and further contends 
that this alleged fact was not developed until the 
second day of trial and that plaintiff had no way of 
knowing that the running board had been changed. 

I make this affidavit in opposition to the fore- 
going contentions and claims of the plaintiff. The 
plaintiff at no time made any request for admission 
with respect to the photographs which in fact were 
taken approximately fourteen months following the 
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accident and made no use whatsoever of the dis- 
covery procedure permitted under the Federal Rules 
of Civil Procedure. 

The matter of the removal of the footboard and 
pilot from the locomotive following the accident 
was discussed between Mr. Brobst and myself the 
evening before the trial and before the pretrial 
order was submitted to the court. I talked to Mr. 
Brobst in the Willard Hotel by telephone the eve- 
ning before trial and the subject of the conversation 
was the footboard because Mr. Brobst had directed 
a Mr. Guderian, commercial photographer in Klam- 
ath Falls, whose offices and place of business are 
located at North Main Street, to take photographs 
of the front of the locomotive after the original 
footboard had been replaced, i.e. on Tuesday, Au- 
eust 2, 1955. (Mr. Guderian is the same individual 
whose office took the pictures of the locomotive four- 
teen months after the accident). I believe that Mr. 
Brobst had photographs of the original pilot of 
-the locomotive in his possession before the trial 
commenced. 

With respect to the photographs, the pretrial 
order as finally submitted and agreed upon by the 
parties contained the notation that the defendant 
did not waive the identity of the photographs which 
were marked as plaintiff’s exhibits and which were 
the photographs taken fourteen months after the 
accident. 

Tt was disclosed to the jury in my opening state- 
ment that the footboard had been removed imme- 
diately after the accident and plaintiff made no 
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request for continuance or made no objection thereto 
until the filing of her motion for new trial herein. 
The plaintiff did not claim surprise during the 
trial. The failure of the plaintiff to exercise her 
rights under the federal discovery procedure and 
to produce at trial photographs accurately portray- 
ing the locomotive, its footboard and pilot, in no 
way relate to a matter of defense. 


/s/ JOHN GORDON GEARIN, 
Of Attorneys for Defendant 


Subseribed and sworn to before me this 24th day 
of August, 1955. 


[Seal] /s/ NOELLE BURTON, 
Notary Public for Oregon 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed August 25, 1955. 


[Title of District Court and Cause. ] 


ORDER 


Plaintiff’s motion for a new trial came on regu- 
larly for hearing before the undersigned judge at 
San Francisco, California on Friday, October 14, 
1955 at the hour of 2:00 o’clock p.m. Plaintiff ap- 
peared by D. W. Brobst, of her attorneys, and de- 
fendant appeared by John Gordon Gearin, of its 
attorneys. The court having heard argument of 
counsel and being fully advised in the premises 
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Now orders that plaintiff’s motion for new trial 
be and the same hereby is denied. 


Dated this 24th day of October, 1955. 


/s/ JAMES ALGER FHE, 
Judge 


[Endorsed]: Filed October 24, 1955. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Notice is hereby given, that Mary Edith Daulton, 
Administratrix of the Estate of Donald LeRoy 
Daulton, deceased, plaintiff above named, hereby 
appeals to the United States Court of Appeals for 
the Ninth Cireuit from the final judgment entered 
in this action on the 4th day of August, 1955. 


/s/ D. W. BROBST, 
Attorney for Appellant 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed October 24, 1955. 


[Title of District Court and Cause. | 


CERTIFICATE OF CLERK 


I, R. DeMott, Clerk of the United States District 
Court for the District of Oregon, do hereby certify 
that the foregoing documents consisting of Com- 
plaint; Answer; Pre-trial order; Verdict; Judg- 
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ment order; Plaintiff’s motion for new trial; Affi- 
davit in opposition to plaintiff’s motion for new 
trial; Order denying motion for new trial; Notice 
of appeal; Undertaking on appeal; Designation of 
record; Order to include exhibits in record on ap- 
peal; Appellee’s designation of record and Tran- 
seript of docket entries, constitute the record on 
appeal from a judgment of said court in a cause 
therein numbered Civil 7687, in which Mary Edith 
Daulton, administratrix of the Estate of Donald 
LeRoy Daulton, Deceased is the plaintiff and ap- 
pellant and Southern Pacific Company, a corpora- 
tion is the defendant and appellee; that the said 
record has been prepared by me in accordance with 
the designations of contents of record on appeal 
filed by the appellant and the appellee, and in 
accordance with the rules of this court. 


T further certify that there is being forwarded 
under separate cover Plaintiff’s exhibits A, B, C, 
D, E, and F—and Defendant’s exhibits 1, 2a to 2k; 
2m and 2n; 2q; 3, 5, and 6. Counsels’ opening state- 
ments to jury and the reporter’s transcript will be 
forwarded at a later date. 


I further certify that the cost of filing the notice 
of appeal, $5.00, has been paid by the appellant. 


In testimony whereof I have hereunto set my 
hand and affixed the seal of said court in Portland, 
in said District, this 18th day of December, 1955. 


[Seal] R. DE MOTT, 
Clerk 
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In the United States District Court, District of 
Oregon 


Civil No. 7687 


MARY EDITH DAULTON, Administratrix of the 
Estate of Donald LeRoy Daulton, Deceased, 
Plaintiff, 


VS. 


SOUTHERN PACIFIC COMPANY, 
a corporation, Defendant. 


Klamath Falls, Ore., August 3, 1955 


Before: Honorable James Alger Fee, Judge, 
Court of Appeals, Ninth Circuit, sitting by assign- 
ment as one of the judges of the above-entitled 
Court. 


Appearances: Messers. D. W. Brobst and Edwin 
E. Driscoll, of the counsel for plaintiff. Mr. John 
Gordon Gearin and Mr. R. B. Maxwell, of counsel 
for defendant. 


OPENING STATEMENTS TO THE JURY 


Mr. Brobst: If the Court please, and Ladies and 
Gentlemen of the Jury—I should say Lady and 
Gentlemen of the Jury—at this time I will state to 
you what we expect to prove by our [1*] witnesses 
on the witness stand. The purpose of my making 
this statement now is that so you may better follow 


* Page numbers appearing at top of page of original Reporter’s 
Transcript of Record. 
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the testimony as it is produced on the witness stand. 
Sometimes in a case of this type it is difficult to 
have the witnesses in proper order, so that the tes- 
timony comes in piecemeal, so what I tell you now 
you can have in mind as we are attempting to intro- 
duce our evidence and you will be better able to 
follow the testimony. 

The evidence will show that the deceased, Mr. 
Daulton, was employed by the Southern Pacific 
Company as a brakeman. He was working on a 
work train out here at Wocus, which is a little 
distance north of town. They were putting in a 
traffic control system out there and they had been 
working along there during the day. 

At the time the accident happened there was a 
train that was coming by going south and one going 
north. So that the jury won’t be confused, there 
are different directions. The railroad men say one 
direction which sometimes is opposed to the com- 
pass direction. In other words, a train that is leav- 
ing Klamath Falls and going toward Portland the 
railroad men say that is going east. It may be actu- 
ally going north, but the railroad men say east. If 
it is coming toward Klamath Falls from Portland, 
they say it is westbound. JI will try to keep the 
record straight as the witnesses testify, but some- 
times lay witnesses will say north and railroad men 
will say [2] east, and it seems like there is a con- 
flict whereas there really isn’t. But we will endeavor 
to keep that clear as the witnesses testify. 

At any rate, they were out on this work train, 
and there was a train that was coming south and 
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there was one going north, and this work train had 
proceeded to get into the clear so that these trains 
could pass along on the main line. They had to go 
for a distance of about three-quarters of a mile, I 
think the testimony will be, or in the neighborhood 
of 75 to 100 car lengths, a car length being esti- 
mated at 50 feet. That would run somewhere around 
5,000 feet that they had to move the work train. 
As they started out the conductor was stationed 
in the caboose, one of the brakemen known as the 
rear brakeman was riding along on the rear step 
of the caboose on the engineer’s side, and the de- 
ceased, Mr. Daulton, was riding on the front right- 
hand running board of the engine, or footboard, 
which is out in front of the engine. The move was 
being made in an easterly direction according to 
railroad terms and a northerly direction according 
to the compass. As they started out down the track 
they proceeded along about 15 or 20 miles per hour, 
and as they approached the switch where they were 
. to turn off to get out of the way of these other 
trains the speed of the move was cut down to around 
somewhere between two, three and four miles an 
hour; in other words, to a very [8] slow speed. 
Mr. Daulton was out on the front of the engine 
so he could control the movement along there. There 
were workmen working there. I believe there were 
welders on the track that were putting in a signal 
system of some kind. He rode along there on the 
front footboard, and it was his duty when they came 
up to where the switch was to stop the move, get 
off and throw the switch and get back on and they 
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would ride on out into the clear with the train. 

Now the evidence will show this: That there was 
a custom and practice on the railroad which is so 
firmly fixed in the minds of the workmen that it 
is almost a mandatory rule that when an engineer 
is taking signals from a brakeman or another train- 
man and that trainman goes out of the vision of 
the engineer he should immediately stop the train. 

As they came down there I believe the evidence 
will show that this move was some five, six or seven 
ear lengths away from the switch, and proceeding 
at a speed of from two to four miles an hour, right 
in that vicinity, and that Mr. Daulton went out of 
the vision of the engineer; that the engineer never- 
theless continued on for those four or five car 
lengths, and then of his own accord, and without a 
signal from anyone, stopped the train. The evidence 
will show from the personal affects that were scat- 
tered along the track that [4] Mr. Daulton had 
been dragged some four or five car lengths before 
the move came to a stop, and the evidence will also 
show that the move as it was going along there 
could have been stopped in a matter of two, three 
or four feet by an application of the brakes, so that 
when Mr. Daulton had gone out of the vision of 
the engineer an immediate application of the brakes 
would have stopped the move in two or three feet 
and Mr. Daulton would not have been dragged the 
four or five car lengths that the evidence will show 
happened. 

The evidence will further show that the running 
board on the front end of the engine is secured with 


34 Mary Edith Daulton vs. 


steel brackets that hold a board which is about ten 
inches or a foot wide and about two inches thick, 
and there are bolts that go down through the foot- 
board to hold it to these brackets. The evidence will 
show that on that particular running board or foot- 
board on the front of the engine the bolts were not 
completely countersunk. In other words, they are 
a rounded type of carriage bolt—we will have pic- 
tures that you can see—and the rounded type of 
carriage bolt, being metal, extends up above the 
wooden part of the platform, making a hard, smooth 
surface to step on, and instead of having the bolts 
completely countersunk so that there would be no 
smooth metal extending above the board the evi- 
dence will show that one bolt in the center of the 
footboard extended up and was tilted so that one 
edge of it was up in the neighborhood [5] of three- 
eighths to a quarter of an inch, sufficient to catch 
the heel of a workman walking or standing there 
on the front of the engine. So that made it an 
-unsafe place to stand or to work. 

That question will be left to you to determine, 
as to exactly how this accident happened. That 
falls within your province as triers of the facts. 
We will present the facts that I have told you about. 

As a result of these conditions, and the failure 
of the engineer to follow the custom of immediately 
stopping when a trainman goes out of his vision— 
he was out there for the purpose of guiding the 
train and giving signals, and if he were not out 
there for that purpose the evidence will show that 
it was then the duty of the engineer to see that Mr. 
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Daulton rode in the cab of the engine instead of 
on the footboard, unless he was out there for the 
specific purpose of guiding the movement of the 
train. 

The evidence will show that Mr. Daulton at the 
time of his death was 34 years old; that he was 
earning in the neighborhood of $550 per month; 
that he was the sole support of Mrs. Daulton and 
the two minor children. 

I believe that covers it. 

Mr. Gearin: If the Court please, and Lady and 
Gentlemen: I think we should introduce ourselves. 
Those of you around this part of the county know 
Mr. Driscoll and my associate, [6] Mr. Maxwell. 
My name is John Gearin, and I practice law in 
Portland. I am with the firm of Koerner, Young, 
McColloch & Dezendorf in that city. The lawyer 
who has just spoken to you is Mr. D. W. Brobst 
of Oakland, California. He is associated with the 
firm of Hildebrand, Bills & McLeod of that city. 

The issues in this case are primarily these as to 
the charges and contentions of negligence made 
against the company: It is the contention of the 
plaintiff, Mrs. Daulton, that there was a defect in 
the engine and. the company was guilty of negli- 
gence in having something the matter with the 
headlight or the light on the locomotive, and that 
there was a defect in the footboard. 

One of the most difficult questions for you to 
determine is the question of proximate cause, the 
question of what caused the accident. You will hear 
the testimony of those people who were there. 
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The welders that were along the side of the rail- 
road that Mr. Brobst mentioned were perhaps 1,000 
or 1,500 feet away from where the accident oc- 
curred. 

Now the work train was proceeding, and the engi- 
neer was in the cab looking out. It was his duty 
to see the signal up there at the siding, where they 
had to get off the main track because there was a 
Great Northern train coming down. It was about 
3:00 o’clock in the afternoon, or just before, [7] 
and they had to put the work train in on the siding. 
It was the obligation of the engineer to watch for 
the signal so that when he got up there he could 
stop, and then the deceased would get off the foot- 
board. 

Now, with regard to the allegations or charges 
of custom and practice that Mr. Brobst has just 
mentioned, this is the first time that we have been 
advised that it was a question of custom and prac- 
tice. We will answer that by saying that the testi- 
mony will be the deceased, Mr. Daulton, could have 
ridden in the eab of the locomotive had he so de- 
sired, but he chose to ride out there; that the engi- 
neer would, in any event, have stopped the locomo- 
tive at the switch so that the brakeman could either 
have gotten off the front end or gotten out of the 
cab and went up and turned the switch to allow 
the train to go into the siding. 

Now as far as the negligence of the company is 
concerned, first of all the primary charge is being 
made that there was this bolt sticking up in the 
middle of the footboard. Now this accident hap- 
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pened around 3:00 o’clock in the afternoon. The 
train got in at dark or almost dark that night. Im- 
mediately photographs of that engine and footboard 
were taken. The photographs taken the night of 
the accident will disclose that there was no bolt 
whatsoever in the middle of the footboard. The 
next morning the locomotive and the footboard was 
again photographed, and we will have those photo- 
graphs here for you. And [8] because something 
happened, or something may have happened to the 
foothoard—it may have been bumped or something 
like that—the board was removed the morning after 
the accident. It has been put aside in the storeroom 
until yesterday, when it was replaced on the loco- 
motive. 

The photographs about which Mr. Brobst has 
told you and which he has exhibited to us—because 
in Federal practice we exhibit all our exhibits to 
the other party—those photographs were taken af- 
ter the footboard was replaced, and where is there 
a picture of a bolt in the middle which, according 
to my interpretation of the photographs, will show 
that it is practically level with the board. It is one 
of those round-headed bolts that is right down flat 
into the wood. But the photographs Mr. Brobst will 
identify to you were taken by Mr. Guderion, a 
local photographer, in the month of December, 1953, 
a little over a year and two months after the acci- 
dent. It will be our evidence, and I think a pre- 
ponderance of the evidence, that the footboard upon 
which the deceased was riding was absolutely free 
of all obstructions. At least, the engine was in- 
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tratrix‘was appointed. We want to stipulate for the 
substitution of Mrs. Daulton as plaintiff. She is a 
duly qualified and acting Administratrix of the 
Estate of Donald LeRoy Daulton, Deceased. With 
that preliminary matter we are ready to proceed. 
Cur exhibits have been marked by the Court Re- 
porter, and I have submitted to the Clerk our re- 
quested instructions. We are ready to proceed if 
the Court will permit the substitution, which we are 
willing to stipulate to. 

Mr. Brobst: That is correct. 

The Court: The stipulation will be observed and 
the substitution made. The pleadings will be deemed 
to be amended with this Oregon administratrix as 
plaintiff, and that she has power to bring the action. 

I shall ask a stipulation of the parties that no 
error will be claimed upon the ground that this 
ease was originally filed with a different party 
plaintiff in the Northern District of California, and 
that it will be tried on the same basis by consent 
-of the parties as if it had been originally filed in 
this jurisdiction with the present plaintiff. 

Mr. Gearin:: We so stipulate on behalf of the 
defendant. [2] 

Mr. Brobst: We so stipulate. 

(Thereupon a jury was duly and regularly 
empaneled and sworn to try the above-entitled 
cause.) 

The Court: Proceed. 

Mr. Probst: Your Honor, before taking of testi- 
mony could we have an order excluding the wit- 
nesses ? 
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Mr. Gearin: We join in the request, your Honor. 

The Court: All witnesses who are to be called 
in the case with the exception of the plaintiff and 
one executive for the defendant will be excluded 
from the courtroom. 

Mr. Gearin: Mr. Irvine is not an executive, but 
he is the only one here with us. He is a claim agent. 
I doubt if he will have to testify, your Honor. 

The Court: In any event, all the rest of the wit- 
nesses are excluded and will remain outside the 
courtroom except during the time that they are 
called on the witness stand up until the time the 
Court finally submits the case to the jury by instruc- 
tions. The Bailiff will enforce the order. All wit- 
nesses will now leave. 


(Thereupon opening statements were made 
by counsel for the respective parties, the jury 
was excused until 1:30 o’clock p.m. of the same 
day, and thereafter, during the absence of the 
jury, the following [3] proceedings were had:) 


Mr. Brobst: Your Honor, I wonder if I could 
take up a matter with the Court and counsel in 
chambers for a moment. 

The Court: No. I never take up anything in 
chambers. You can speak to me right on the bench. 

Mr. Brobst: I wanted to make this suggestion: 
I noticed your Honor on several occasions said that 
we must establish negligence to recover. Now we 
don’t have to under the Federal Boiler Inspection 
Act. All we have to do is establish a violation of 
the Act and negligence is not involved. 


42 Mary Edith Daulton vs. 


The Court: Your pre-trial order does not reflect 
that. 

Mr. Brobst: I believe it does, our Honor. 

The Court: I don’t think it does. 

Mr. Brobst: I wanted to call attention to that 
because I just read a Supreme Court case in 
which 

The Court: I understand that perfectly. I have 
tried a lot of these cases, and I understand that is 
true, but here is the thing I am trying this case on: 
Was the defendant’s engine improper or unsafe in 
any of the particulars charged and, if so, was such 
a proximate cause of the death of the decedent? 
In so far as the first issue is concerned, I will sub- 
mit it on that basis. Then as to the question of 
negligence in the particulars charged, was that the 
proximate cause of the death? I don’t think I have 
said anything counter to that. I have tried hun- 
dreds of these cases. [4] 

Mr. Brobst: I just wanted to be sure. I don’t 
-want any error. 

The Court: No, I don’t want any error either. 
In addition, I will take up a couple of other mat- 
ters. With regard to the argument I will say that 
I think it is improper argument to mention this 
business about the taxable features, and I also think 
that this idea of an adequate recovery which has 
been advanced, arguments that are made on that 
basis are likewise improper. 

Mr. Brobst: I don’t do that. 

The Court: I will use one as a guard against 
the other. If you should argue on one side, I will 
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permit argument on the other side. I don’t charge 
Counsel with doing that, but I have had it done in 
a lot of these cases, and in three or four cases I 
have set aside the verdict on the ground that it was 
improper, In my opinion. 

Mr. Brobst: All that I would do in this type of 
ease is to put in the actuarial table which shows the 
loss, and there it is. 

The Court: I see no difficulty about that. Now 
about this question of how many feet it would take 
to stop this train, if that is in issue at all, I don’t 
think that ought to be the subject of expert testi- 
mony at all. I think you ought to be able to agree 
as to how many feet it would take to stop this train, 
if that is in issue. 

Mr. Gearin: I didn’t know that that was in 
issue. 

Mr. Brobst: It will come up as an issue. 

Mr. Gearin: I will have to acquaint myself with 
what the facts are. The engineer will be able to 
testify. 

The Court: In any event, I don’t think that 
is a subject of expert testimony. Both sides should 
be able to agree so there can’t be much question 
about it, in any event. 

Mr. Brobst: They have all told me around four 
or five feet. Counsel can verify it with his men. 

The Court: With a train moving at four miles 
an hour, I wouldn’t think it would take much for 
counsel on both sides to establish how long it would 
take to stop it considering the weight that is be- 
hind it. 
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Mr. Gearin: We appreciate the opportunity of 
discussing these features before the Court without 
the jury being present. One thing that disturbs me 
is the statement made by counsel relying upon cus- 
tom and practice, when there is no contention made 
of a violation of the custom and practice or the 
company rules. I think in all fairness to Counsel I 
should advise him that I will have to object to the 
introduction of any testimony regarding that be- 
cause there is no issue raised by the pre-trial order 
in that regard. 

Mr. Brobst: It comes under the heading, I 
thought, of the failure of the engineer to stop. We 
have that in there. I thought that was fully covered 
in the order under that heading. [6] If Counsel was 
misled at all, I certainly didn’t mean to. 

The Court: The ordinary rule of pleading is that 
you must plead the reference to a rule that you are 
relying on or give the rule that you are relying on, 
or vou must plead custom and practice. 

Mr. Brobst: The trouble is that pleadings in dif- 
‘ferent jurisdictions are different. 

The Court: That is the rule in California. 

Mr. Brobst: You will notice our pleading there 
is general. 

The Court: I am talking about the pre-trial or- 
der. The pre-trial order is the consolidated plead- 
ing. It doesn’t say anything about it. 

Mr. Brobst: I didn’t know, frankly, that you had 
to set out the rule. I thought it was sufficient to 
put down that he failed to stop. 

The Court: I don’t think you have to set out 
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the rule, but I think you have to say that there is 
a rule that you are relying on. 

Mr. Brobst: That is a custom and practice, that 
he failed to stop. 

The Court: All right. Let’s put it in the pre- 
trial order, then. This pre-trial order is subject to 
a lot of amendments already, so I think you better 
rewrite it during the day. 

Mr. Brobst: We will do that, then. We will 
rewrite it. [7] I will tell Counsel what I have in 
mind. I don’t want to mislead anybody or bring 
into the case anything that he is not fully aware of. 

The Court: All right. We will recess until 1:30. 

(Thereupon a recess was taken until 1:30 
p.m., at which time Court reconvened and pro- 
ceedings were resumed in the presence and 
hearing of the jury as follows:) [7A] 


HERMAN F. BIWER 
was produced as a witness in behalf of the plaintiff 
and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 

Q. (By Mr. Brobst): Mr. Biwer, what is your 
business or occupation, please? 

A. I ama Southern Pacific Railroad brakeman. 

Q. Where do you live? 

A. 820 California, Klamath Falls. 

Q. How long have you been employed by South- 
ern Pacific Company ? 

A. Since May the 8th, 1941. 
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Q. Back on October the 6th of 1952 were you 
working on a work extra No. 2718? 

A. Yes, sir. 

@. Where were you working? 

A. JI was the conductor on the extra. 

Q. Who were the other members of the crew? 

A. John J. Ruger was the rear brakeman and 
Donald Daulton was the head brakeman. 

Q. Do you know who the engineer and the fire- 
man were? 

A. The engineer was Shively. I don’t know his 
first name. 

Q. And the fireman? 

A. ‘The fireman was Slaughter. I don’t know his 
first name. 

Q. Where was your work train working? 

A. We were working about one mile—three- 
quarters of a mile to one mile west of Wocus. [8] 

Q. What was the general nature of your work? 

A. We were widening a cut and putting in new 
signals for the CTC on the main line. 

Q. Were there workmen working along the 
tracks up there? A. Yes, sir. 

Q. What type of workmen were they? 

A. Welders were working on the curve west of 
Wocus. 

Q. You were the conductor on the train that was 
involved in this accident which resulted in the death 
of Mr. Daulton? A. Yes, sir. ; 

Q. As far as the track up there where the work 
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was being done, would you state whether or not it 
was on grade? 

A. It was on a slight down grade and a curve. 

Q. In which direction? 

A. I believe where we was actually digging it 
was curved towards the left, facing east on the rail- 
road directions. 

Q. You mentioned east on the railroad. Is that 
the railroad direction or the compass direction ? 

A. That is the railroad direction. It is north on 
the compass direction. 

@. All nght. Now getting down to the time that 
the accident happened, what was the particular 
move that was being made at the time the accident 
happened ? 

A. We were headed towards the Wocus siding 
to go into the clear. We had a train coming out of 
Klamath Falls and one [9] coming from Algoma 
towards us, and we had to be in the clear at Wocus 
for these trains. 

Q. Of what did your train consist? 

A. The engine, two K&J cars, a ditcher, and a 
caboose. 

@. When you say a K&J car, what kind of a 
ear is that? 

A. They are a side dump ballast car. 

Q. How far did your train have to travel to get 
into the clear? 

A. We had approximately three-quarters to one 
mile. 7 

Q. How did you get into the clear? What do you 
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do when you get down to the point where you get 
into the clear? 

A. When you get down to the switch the head 
brakeman lines the switch and lines you into the 
side track. 

@. After you go into the side track who re-lines 
the switch ? 

A. The rear brakeman re-lines the switch behind 
the caboose. 

Q. Now as you started to move down toward 
where you would be in the clear, where did you 
ride? A. I was in the caboose. 

Q. Where did Mr. Ruger ride? 

A. Mr. Ruger was on the step of the caboose. 

Q. Do you know where Mr. Daulton was? 

A. On the footboard of the engine, on the engi- 
neer’s side. 

Q. Did you see him up there? A. Nosir. 

Q. Where was he the last time vou saw him, as 
.you recall now? [10] 

A. He was standing on the ground the last time 
I seen him. 

Q. Then the move started on down toward the 
switch? A. Toward the switch. 

Q. What was the first thing that made you know 
something unusual had occurred ? 

A. When we didn’t get into the clear, move 
towards getting into the clear, right away I knew 
something had happened. 

Q. Then did you go out and go forward? 

A. Yes, sir. 
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Q. How far was the engine stopped west or 
south of the switch? 

A. Oh, about one car length or two car lengths 
from the switch. 

@. When you got up there did you see Mr. 
Daulton? A. Yes, sir. 

@. Where was he when you got up there? 

A. He was laying underneath the front trucks 
of the tender of the engine. 

Q@. How long is that engine, approximately, in 
feet? 

A. Oh, approximately 75 or 80 feet, I would say. 

Q. Did you see any of the personal effects of 
Mr. Daulton? A. Yes, sir. 

Q. Would you just tell us where you saw those. 

A. They were about three to four car lengths 
behind the engine from where we had stopped. 

Q. Would that be behind the engine or behind 
where he was? [11] A. Behind where he was. 

Q. What would you estimate the length of one 
of those cars to be? 

A. Approximately 35 feet. 

Q. Now, you yourself never saw, as I understand 
it, Mr. Daulton on the front footboard? 

A. No, sir; I didn’t. 

Q. In your experience as a trainman—first, just 
describe what has been generally your work as a 
brakeman and conductor. 

A. Well, the majority of my work as brakeman 
was in the Klamath Falls yard. We let the brakes 
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off the train when we get out on the road, and we 
let our engines in and out of the sidings. 

Q. Did you have anything to do with switch 
work? Have you done switching? 

A. Yes, sir; we do. We don’t do any switch 
work in the Klamath Falls yard, but we do all our 
own switching at Alturas, and out on the road we 
do our own switching. 

Q. How is that done? Who gives the various 
signals for the movements when you are switching? 

A. They have three brakemen on most of them. 
They have what they call a swing man. He is the 
one that gives the signals, if possible. They give all 
signals on the engineer’s side. 

The Court: I am in a little doubt about this. 
Is this witness relating the method of procedure in 
the Klamath Falls [12] yard or some place else? 

Mr. Brobst: Q. Is that procedure followed gen- 
erally, whether it is in the Klamath Falls yard or 
-out on the road? 

A. It is followed out on the road as well as in 
the Klamath Falls yard. 

Q. Now the signals are relayed to whom? 

A. They are relayed—if the swing man can’t see 
the engineer the head man takes and gives the sig- 
nals to the engineer. 

Q. Assume this, Mr. Biwer: That a trainman 
is out on the front footboard of an engine, where 
he is seen by the engineer, and then the man on the 
front footboard goes out of the vision of the engi- 
neer, is there any custom or practice relative to 
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what the engineer should do under those circum- 
stances ? 

Mr. Gearin: We object to the form of the ques- 
tion, your Honor. 

The Court: I don’t think it is a proper hypo- 
thetical question. 

Mr. Brobst: I didn’t hear your Honor. 

The Court: I don’t think it is a proper hypo- 
thetical question. Objection sustained. 

Mr. Brobst: Q. Mr. Biwer, is there any custom 
or practice relative to the conduct of an engineer 
or what he should do when a man from whom he 
is receiving signals goes out of his vision? [13] 

A. Yes, sir; there is. 

Q. Would you tell us what that custom and prac- 
tice is. 

A. It has been the practice of engineers to stop 
when a man giving signals disappears from sight. 

Q. Now Mr. Biwer, do you have a recollection as 
to how fast that movement was being made at the 
time the accident happened ? 

A. Between two and four miles an hour. 

@. In your experience as a trainman, in what 
distance could that movement be stopped by the 
engineer? A. Qh, within 10 to 15 feet. 

Q. Who has charge of the train in a movement 
of that kind? 

A. The conductor jointly with the engineer. 

Q. What would be the purpose of Mr. Daulton 
being out on the front footboard of that engine? 

A. Well, piloting by the welders that was work- 
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ing there in case they didn’t have their equipment 
off the track, and also to let him into the siding. 

Mr. Gearin: I didn’t hear that. 

A. To pilot him by the welders and equipment 
that would be on the track, and also to let him 
into the siding. 

Mr. Brobst: Q. Did you yourself examine the 
footboard after the accident, Mr. Biwer? 

A. No, sir; I didn’t. 

Mr. Brobst: I have no further questions. [14] 


Cross Examination 

Q. (By Mr. Gearin): Mr. Biwer, you have 
never operated an engine, have you? 

A. Noss: 

@. You have never made any tests or experi- 
ments in connection with the stopping distance of 
trains ? 

A. I have with cars; yes, sir. 

Q. But as to cars such as you had here, K & J 
cars, ditchers, spreaders, caboose, engine and tender ? 

A. No, sir; I haven’t. 

Q. All right. Now, as the engine approached the 
siding there was a signal there, was there not, and 
a switch? 

A. There was a block signal there; yes, sir. 

Q. And the duty of the engineer is to watch 
the block signal? 

A. Not necessarily, sir. 

Q. As the engine would come up to the siding 
the brakeman would line the switch; that is, the 
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switch that was there so that the train could go 
into the siding? A. Yessir. 

Q. All right. Wouldn’t the brakeman have to 
signal the engineer that they were approaching the 
siding or the switch? 

A. No, sir. He would have the block signal to 
go by. 

Q. What personal effects did you find of the 
deceased ? 

A. I didn’t find them. I seen a pencil and note- 
book and money scattered along the right-of-way. 

Q. For how long a distance in feet? 

A. Oh, I would say approximately between a 
hundred and hundred and fifty feet. 

Q. Would you say that this move that you made 
at the time the deceased lost his life was made 
according to your regular custom and practice? 

me Nes, sir. 

Q. The last time you saw Mr. Daulton what was 
his physical appearance ? 

A. Fine. He felt good. We just had lunch at 
Klamath Falls, and we had been back at work and 
he felt good. He was full of pep. 

Q. His usual self? A. Yes, sir. 

Q. Now, these welders that you mentioned, they 
were a good thousand feet or so away from the 
accident, were they not? 

A. Yes, sir. They were 75 cars away from the 
accident. 

Q. You were on the main line? 

A. Yes, sir. 
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You were not backing the engine? 

No, sir. 

You were not backing cars? 

No, sir. 

Were you shoving cars ahead of the engine? 
No, sir. [16] 

I take it—I know you will correct me if I 
am wrong—as you were approaching the siding the 
train was going forward, and there was the engine, 
the engine tender, two K &J ears, a ditcher, a 
spreader—do you remember the spreader? 

Ayes: 

Q@. And then the caboose? 

A. Behind the engine and tender there was a 
K&J car, then a ditcher, then a K&J, then the 
spreader, and the caboose. 

@. And you were in the caboose? 

A. Yes, sir. 

Q. Do you know of your own personal knowl- 
edge where Mr. Daulton was at the time of the 
‘accident? iA. No,wsia 

Mr. Gearin: I wonder, Mr. Kenyon, if I might 
have Exhibit No. 1, which is a sealed exhibit for 
impeachment purposes only. 

Q. Mr. Biwer, through the courtesy of the Mar- 
shal, I would like to hand you a document marked 
Exhibit No. 1, which is a sealed exhibit. I will ask 
you if you can identify that document, and I will 
ask you if your name and signature appears any 
place thereon. A. Yes, sir. 

Q. Referring to page 6, I will ask you if your 
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name appears thereon, and in how many places. 

A. Once. [17] 

Q. Did you sign it somewhere in the middle of 
the page, Mr. Biwer? 

A. That is the only place I signed it, was in 
the middle of the page. 

Q. All right, sir. Do you recall giving that state- 
ment to Mr. Irvine, who sits here behind me? 


A. Yes, sir. 

Q. On October 7, 1952? A. Yes, sir. 

Q. You signed that statement freely and volun- 
tarily, did you? A. Yes, sir. 


Q. And that statement contains the version of 
the accident as you gave it to Mr. Irvine the day 
following the accident? A. Yes, sir. 

Q. Is that a true statement of what occurred? 

A. It was what I thought occurred; yes, sir. 

Mr. Gearin: I will ask that that be marked as 
Exhibit 1-A, your Honor, and that it be received 
in evidence, being offered solely for the purpose of 
impeachment. 

Mr. Brobst: I have no objection, your Honor. 

The Court: Admitted. 

(The statement referred to was received in 
evidence as Defendant’s Exhibit 1-A.) 

Mr. Gearin: Mr. Brobst, will you stipulate with 
me that [18] the exhibit which was just received 
may be read to the jury at any time? 

Mr. Brobst: Yes, that is all right. Will you 
stipulate also that is in the handwriting of Mr. 
Irvine and not Mr. Biwer? 
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Mr. Gearin: That is correct. 

Q. Now this custom of the engineer to stop, Mr. 
Biwer, that is embodied in Rule 7-B of the rules 
and regulations of the Transportation Department, 
is it not? Ay “Viesesie 

Q. To refresh your memory, so we are talking 
about the same thing, that rule provides as follows, 
does it not: “In backing an engine or cars, or shov- 
ing cars ahead of an engine, the disappearance 
from view of a trainmen or lights by which signals 
controlling the movement are being given, must be 
construed as a stop signal.” That is the custom and 
practice to which you referred, is it not? 

A. No, sir. That is part of it. It has just been 
a past practice whenever a brakeman or his light 
disappears from sight the engineer will stop. 

Q. There is no rule on that, to your knowledge? 

A. No, sir; not to my knowledge. 

Mr. Gearin: I think that is all. [19] 


Redirect Examination 

Q. (By Mr. Brobst): Mr. Biwer, did you have 
occasion to watch Mr. Daulton in his work? 

A. Yes, sir. 

Q. How did he perform his work as far as 
agility was concerned ? 

A. As far as I know, he performed it in a safe 
manner, what he has done all the times I have 
worked with him before. 

Q. How about his ability to get around on cars, 
and things like that? 
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A. It was very good, sir. 
Mr. Brobst: That is all. 
(Witness excused.) [20] 


GERALD E. RUTLEDGE 
was produced as a witness in behalf of the Plain- 
tiff and, having been first duly sworn, was exam- 
ined and testified as follows: 


Direct Examination 

Q. (By Mr. Brobst): Mr. Rutledge, what is 
your business or occupation, please? 

A. Iam employed by the Southern Pacific Rail- 
road as a brakeman and conductor. 

Q. How long have you been employed by the 
Southern Pacific Company ? 

A. 15 years in that capacity. 

Q. In your experience as a conductor and brake- 
man in what kind of work have you been engaged ? 
Just generally describe it. 

A. Primarily freight work, with a big propor- 
tion of the time on local freight. 

Q. What does that involve? 

A. Switching and handling of cars, switching 
industry tracks, spotting cars, and doing mainte- 
nance-of-way work. 

Q. In that connection do you have anything to 
do with the stopping of trains and train move- 
ments? A. Yes. 

Q. How is that done? 

A. The movement of trains, generally speaking, 
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is by signals, hand signals or lamp signals; some- 
times by verbal instruction. [21] 

Q. When signals are given who are the signals 
given to, or to whom are they relayed? 

A. For the movement of a train or an engine 
they are given to the engineer generally. 

Q. Most of your experience of 15 years has been 


in this vicinity, has it? A. Yes. 
@. That is around Klamath Falls? 
A, Yes. 


Q. Mr. Rutledge, is there any custom or prac- 
tice with reference to the conduct of an engineer 
when one of the trainmen is in his view giving sig- 
nals and when that trainman disappears from view? 
Is there any custom or practice relating to the con- 
duct of the engineer ? 

A. Yes, there is a practice. 

®. What is that, please? 

A. In switching, for example—I would have to 
give an example. In switching, where you can be 
‘seen by the engineer, the man immediately ahead of 
the engine or behind the engine, or closest to the 
engineer, gives the signal to proceed and stop and 
directs the movement of the engine. If that man 
who normally gives signals to direct the engine gets 
out of sight, there is no direction, no further direc- 
tion for the engine, and it must stop. That is the 
practice. 

Q. Now, in a move where a cut of ears or a 
train is being [22] moved some 75 car lengths or 
three-quarters of a mile to a mile to get in the 
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clear, what is the purpose or what would be the 
purpose of one of the trainmen riding on the front 
footboard of the engine for that distance? 

A. There could be several purposes. I think that 
the circumstances directly involved in that particu- 
lar movement would have to be known before you 
could determine the purpose. 

Q. Well, if he rode out there would you state 
whether or not that was for some particular pur- 
pose ? 

Mr. Gearin: If he knows. 

A. J would have to presume. 

Mr. Brobst: Q. Let’s put it another way. He is 
the head brakeman. Where does the head brakeman 
normally ride in a move of that kind? 

A. In the cab of the engine I think would be 
the general place for him to ride. 

@. And if he doesn’t ride in the cab of the engine 
who has authority to place him any other place? 

A. The conductor or the engineer, or possibly 
both of them, by general understanding. 

Q. Would you tell us who it is that stations the 
men on the train? 

A. Iam not quite sure of the question. 

Q. Who stations the men, tells them where to be 
on the train as the movement is being made? [23] 

A. The conductor. 

Q. Now, Mr. Rutledge, did you have occasion to 
go down and look at this engine No. 2718 following 
October the 6th of 1952? 

Mr. Gearin: Just a moment. We are going to 
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object to this on this ground and for this reason: 
There appears in the files and records of this case 
an interrogatory directed to the plaintiff and to 
her attorney to furnish the defendant with names 
and addresses of all persons having any knowledge 
of any material fact in connection with the death 
of Mr. Daulton. That interrogatory was never an- 
swered by plaintiff upon Mr. Brobst’s representa- 
tion to me that only certain individuals would be 
ealled, as they were the only ones that had any 
knowledge of the accident, and Mr. Rutledge’s name 
was not furnished to me. I hate to be technical 
about this, but I think under the circumstances I 
have a right to make known our position. 

Mr. Brobst: I am sorry, but it was an oversight 
if it was not furnished. If I didn’t notify you, I will 
certainly not press it now. 

The Court: There seems to be nothing before 
the Court. 

Mr. Brobst: I might state this, your Honor. I 
“interpreted the request as being for witnesses who 
were not employes of the company. That is the way 
I interpreted it. I may have been wrong. [24] 

The Court: At least, I am not going to pass on 
it. Go ahead. Settle it among yourselves. 

Mr. Brobst: Q. Now, when you are coming up 
to line a switch, Mr. Rutledge, where normally does 
the engine stop? 

A. As elose to the switch as possible—before 
reaching the switch, I should say. 

Q. When does the trainman get off to line a 
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switch? I don’t know if I can make it any clearer 
without leading a bit, and I don’t want to do that. 
When does he get off? 
A. As soon as the engine has come to a stop. 
Q. In other words, he doesn’t get off until the 
engine has stopped? 


A. As a general practice, no. 

Q. Did you know Mr. Daulton in his lifetime? 
A. Yes, I did. 

Q. Had you observed him in his work? 

A. Yes, I have. 

Q. 


Would you tell us how he was with reference 

to getting on and off moving cars and climbing 

around on cars, if you observed him doing that? 
A. I think that he was probably as agile a man 

as there was working there. His general habits and 

movements were all very athletic; never any stum- 

bling, never clumsy, about any of his movements. 
Mr. Brobst: I think that is all. [25] 


Cross Examination 

Q. (By Mr. Gearin): Mr. Rutledge, if the head 
brakeman were in the cab of the locomotive the 
engineer would know where to stop in daylight as 
he approached a switch, would he not? 

A. I would say that the engineer should see the 
switch in daylight, yes. 

Q. Yes. He would know where to stop and he 
wouldn’t necessarily depend or have to depend upon 
signals from the head brakeman? 
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A. He wouldn’t necessarily have to depend on 
those signals. 

Q. Right. Sometimes brakemen ride on the foot- 
board when there is no necessity of their riding 
there; isn’t that a fact? 

A. TI ean only say that I wouldn’t ride the foot- 
board of an engine unless there was a desperate 
necessity for me to be there. 

Q. The question is sometimes brakemen do it, 
don’t they? 

A. I think probably when they think there is a 
necessity, yes. 

The Court: That answer is stricken. Answer the 
question. 

Mr. Gearin: Read the question. 


(Last question read.) 


A. I can’t say that they do. The answer would 
be no. 

_ Q. One other question. This custom and practice 

that you talked about, that Mr. Brobst asked you 
about, you gave an [26] answer with reference to 
switching. That applies to switching or when you 
are shoving cars or pulling cars, or where there 
are cars ahead of the engineer you have to have 
someone out to act as the eyes of the engineer; 1s 
that correct? 

A. That is the rule that you are speaking of. 
Custom and practice is one of those things—it is a 
positive assurance against a man falling when he 
is out of sight. When he is in sight, he can give 
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signals. When he is out of sight no one can know 
what kind of signals he might be giving. That is 
the custom and practice. 

Q. You mean when there is a necessity for the 
brakeman to give signals Is that a fair statement, 
Mr. Rutledge? I will restate the question. The cus- 
tom, usage, and practice to which you refer applies 
when a brakeman has to be out someplace to give 
a signal, doesn’t it? 

A. We are still talking about two things, I be- 
lieve. The custom and practice would apply under 
any circumstances. The rule is what you allude to 
when you are shoving cars or around curves, and 
so forth. That is the rule. 

Q. Is it your testimony, then, that the custom 
applies to all circumstances and to any brakeman 
at all, when he goes out of sight you stop? 

A. When he is the man that is directing the 
movement. 

Q. Then the custom and practice to which you 
refer applies to situations where the brakeman is 
directing the movement? [27] 

A. Directing the movement or is preparing to 
direct a movement, preparing himself or getting in 
a position to direct a movement. 

Q. Or to give a signal? A. Correct. 

Q. If there is no necessity for the brakeman to 
direct the movement or give a signal, would you 
say that the custom and practice still obtains? 

A. I think the crew as a whole look out for each 
other. The engineer would certainly watch any man, 
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whether he was directing the movement or whether 
he was just riding 
Mr. Gearin: Mr. Beckwith, will you read the 
question to the witness, please. 
(Last question read.) 
ie MES: 
@. Can you answer that? A. Yes. 
Mr. Gearin: I have no further questions. 
Mr. Brobst: No further questions. 
(Witness excused.) [28] 


JOHN RUGER 
was produced as a witness in behalf of Plaintiff 
and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 

@. (By Mr. Brobst): Mr. Ruger, what is your 
business or occupation, please? 

A. Brakeman for Southern Pacific. 

Q. How long have you been employed by the 
Southern Pacific? A. 14 and a half years. 

Q. So we will not waste any time, you were, I 
believe, the rear brakeman on this work train in 
the move that was being made at the time that Mr. 
Daulton was killed; is that correct? 

A. Iwas. 

Q. During that move where were you stationed? 

A. I was standing on the lower step of the back 
of the caboose watching ahead. It was hot inside, 
so I stayed outside. 
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@. You were standing outside? Barr FY es: 

Q. On which side would that be? 

A. On the engineer’s side. 

@. Were you on the step or down on the stir- 
rup? 

A. No, the lower step. I was on the lower step. 

@. As you rode along there could you see Mr. 
Daulton ? A. Yes, all the time. 

Q. About how far was the move that you were 
going to make? [29] For what distance were you 
going to move? 

A. Oh, from 60 cars to 70 cars to get to the 
switch. 

Q. Whose job was it to line the switch when 
you got up there? A. It was the head brakeman. 

Q. That was Mr. Daulton? 

A. Mr. Daulton. 

Q. Where there any workmen along the track 
that you passed on the way down? 

A. Well, a couple of fellows. I figured they were 
welders. They were not working at the time. They 
were standing off to the side. 

Q. As you went down there what would you say 
would be the speed of the movement of the train at 
the time the accident happened, your best judgment 
on it? 

A. Pretty slow; probably three or four miles, 
because we do that going into a switch. They don’t 
try to go in there fast. 

@. As you were watching Mr. Daulton did he 
disappear from your view at any time? 
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A. Well, not until he got close to the switch. 
Then I must have looked someplace else. When I 
looked again he wasn’t there, so I just automatically 
thought he was getting the switch. 

Q. How long was that before the train stopped, 
that Mr. Daulton disappeared from your view? It 
would be about how [80] many car lengths or what 
distance, if you can remember? 

A. Oh, three or four or five car lengths, maybe. 

@. Then it traveled along after that until it 
came to a stop; is that correct? 

A. It wasn’t very far. It is pretty hard to 
remember just how it was, but we were close to the 
block signal. 

®. Your best recollection is three or four or 
five car lengths? A. Yes. 

Q. Now, Mr. Ruger, after the accident did you 
eo up to the front of the engine at all? 

A. No, I just—when the engineer motioned for 
-me to come up I went up and took a look, and 
then I took off. I had to flag—there was a train 
due behind us, and I had to flag it right away, so 
‘I didn’t go to the head end of the engine at all; 
just as far as the steps leading up to the cab. 

Q. Then did you at a later time during the day 
look at the step in front of the engine? 

A. Well, we was around that side for about two 
hours, and I was walking back and forth, but I 
never looked specifically at it because I didn’t know 
what I was looking for. I was all over the train. 

Q. Did you make any chservations at all about 
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two hours later while you were there in the cut with 
reference to the right front footboard? 

Mr. Gearin: We object, your Honor, on the 
ground and for [81] the reason the witness has 
already testified he didn’t look specifically at the 
front of the engine. 

The Court: Overruled. 

A. Well, no, I didn’t. I knew that there was one 
new one and one old one, there was one new board 
and one old one. 

Mr. Brobst: Q. Did you observe anything with 
reference to the way that either one of them was 
fastened to the brackets? 

A. No, I didn’t at the time. 

@. Did you look at it? 

A. Well, it was found afterwards—— 

The Court: Just a moment. Tell what you saw; 
not something else. You started off, “It was found.” 
I don’t know what that means. 

Mr. Brobst: Q. All we want is what you ac- 
tually saw. Did you actually look at it at a later 
date? A. Ata later date, yes. 

Q. When was it that you actually looked at it? 
When was it that you say later you looked at it? 

A. Well, it wasn’t more than two days. 

@. Can you state whether or not it was the same 
board that you saw a couple of days later that was 
on the front of the engine at the time the accident 
happened ? 

A. No, I couldn’t tell. I don’t pay very much 
attention to those things. 
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Q. When you saw it two or three days later 
what did you see [32] with reference to the bolts, 
if anything? 

Mr. Gearin: An objection, your Honor, on the 
ground the witness has testified he couldn’t even 
say if it was the same board. There is no testimony 
it was in the same condition as it was at the time 
of the fatal accident. 

The Court: Overruled. 

A. I don’t know. I don’t even notice those things. 
I work around them and I just never gave it a 
thought. 

Mr. Brobst: Q. Mr. Ruger, did you do any- 
thing when Mr. Daulton went out of view of you, 
when you lost sight of him? 

A. No, I didn’t do anything. I didn’t make any 
motion. I just saw he was gone. It was a common 
everyday occurrence, and I just waited for the 
block signals to change, and it didn’t, and then I 
knew something was haywire. 

Mr. Brobst: I have no further questions. 


Cross Examination 

Q. (By Mr. Gearin): Mr. Ruger, you were rid- 
ing on the step of the caboose? A. Yes. 

Q. The train was going ahead this distance and 
was going to stop at the switch at Woeus siding? 

me Yes. 

Q. What necessity was there for you riding on 
the step and not inside the caboose? [33] 

A. Well, when you are sliding into a siding the 
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rear man is responsible for lining up that switeh. 

There was a slight curve, and I was just watching 

for the block signal to go red. I knew we were 

going in, and then I would get the switch behind. 
Q. You would get the switch after the train 


had gone into the siding? A. Yes. 
Q. Would you say the train came up very close 
to the siding when it stopped? A. Yes. 


Q. You believed, then, after it stopped that the 
head brakeman would get off and go and line the 
switch ? 

A. Yes. It should have went red, but it didn’t. 

Q. Well, as you got near the crossing or the 
switch you looked someplace else, and then you 
looked back and Mr. Daulton was out of sight? 

A. Yes. 

Q. You didn’t attach any particular significance 
then, did you, to the fact that Mr. Daulton went out 
of sight because you were so close to the switch; is 
that correct ? 

A. That was just usual, that he would be out of 
sight crossing over to get the switch. 

Mr. Gearin: No further questions. 

Mr. Brobst: JI have no further questions. 


(Witness excused.) [34] 


EDWARD TEANEY 
was produced as a witness in behalf of the plaintiff 
and, having been first duly sworn, was examined 
and testified as follows: 
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Direct Examination 

Q. (By Mr. Brobst): Mr. Teaney, what is your 
business or occupation, please? 

A. Iam a switchman for the Southern Pacific. 

Q. How long have you been employed by South- 
ern Pacific? A. Since October the 4th, 1941. 

Q@. Where were you working back on October 
the 6th of 1952? A. Here in Klamath Falls. 

Q. On that date did you learn that Mr. Daulton 
had been killed? A. I did. 

Q. About what time did you hear that, if you 
ean recall? 

A. Well, it seems to me it was around 4:00 to 
5:00 o’elock. 

(. Were you on duty at the time? A. No. 

@. When you heard that did you come on down 
to the yards then? 

A. Yes, I did, very shortly. 

Q. When you got down to the yards did you see 
_ the engine that was involved in the accident? 

A. The engine? 

Q. Yes. [35] 

A. Not at that time; no, sir. 

Q. When did you see the engine that was in- 
volved in the accident? A. The next morning. 
What time was that? 

Oh, approximately 9:00 o’clock. 

Who was with you, if anyone? 

Mr. Zimmerman was with me. 

. At that time did you examine the footboard 
on the engine? A. I did. 


OPore 
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@. Will you just tell us what you saw. 

Mr. Gearin: We object, your Honor, on the 
ground and for the reason it is not shown that the 
condition as Mr. Teaney saw it the next morning 
was the same or similar to the conditions as they 
existed at the time of the accident. 

The Court: Overruled. 

A. Well, we went down to the roundhouse 

The Court: You were not asked what somebody 
else saw. What did you see? 

A. I went down to the roundhouse and found 
this engine in the roundhouse, and the foothoards 
had protruding bolts on them. 

Mr. Brobst: Q. Which footboard was that, the 
right or left? A. The right one. [36] 

Q. How much did it protrude? Just describe 
what you saw. 

A. Well, it was sticking up, I would say, ap- 
proximately three-eighths of an inch above the level 
of the board. 

Mr. Brobst: I appreciate the fact that these pic- 
tures were taken about a year later, but this Plain- 
tiff’s Exhibit B, I will ask that you show that to 
the witness. 

Q. Now, Mr. Teaney, looking at that picture, I 
will ask yeu this: Is that picture a correct repre- 
sentation of the appearance of that board on the 
morning that you saw it? 

Mr. Gearin: We object to the form of the ques- 
tion. 
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The Court: That doesn’t give me much of an 
idea 

Mr. Gearin: It is leading, your Honor. I sub- 
mit it is leading. 

The Court: Sustained. 

Mr. Brobst: Q. Mr. Teaney, what does that pic- 
ture show? A. It shows a bolt sticking up. 

@. Would you state whether or not that bolt 
sticking up is the same as you observed on the 
morning that you saw the footboard of that engine 
down in the roundhouse? 

A. I would say it is. 

@. What about the other bolts shown in the 
picture ? A. What do you mean? 

@. Would you just describe how they are set in 
there, in the running board? 

A. Well, they are countersunk. They are not 
all the way down. [87] 

Q. Is that the way they appeared when you saw 
_it the morning that you saw the footboard ? 

A. Yes. 

Mr. Brobst: J will ask, your Honor, that that 
picture be admitted into evidence as a plaintiff’s 
exhibit. 

Mr. Gearin: Same objection, your Honor, it being 
my position it is not shown that was the footboard 
that was on the engine at the time of the accident, 
or that it was similar or had any similarity what- 
soever to the one that was on at the time of the 
accident. 

The Court: Oh, that is a different matter. You 
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didn’t think that objection before. I think it is a 

proper objection to the introduction of the picture. 

I think the time and place has to be shown, and 

whether it was a picture of an object which has 

any connection with the case. Objection sustained. 
Mr. Brobst: @. You were not present when the 


picture was taken, were you? Deo Nor sir. 
Q. You don’t know when it was taken? 
A. No. 


Q. Is there any similarity between the footboard 
as shown in the picture and the footboard that you 
saw the morning after the accident happened ? 

A. This picture here? [38] 

Q. Is there any similarity between them? 

A. Yes. 

Q. Will you just tell us what that similarity is. 

A. Well, those bolts were protruding just like in 
this picture, and I would say approximately the 
same distance as shown here. Also it was very 
erimy. 

Mr. Brobst: May I make another offer of the 
picture, your Honor? 

Mr. Gearin: I would like to see it again, if I 
may, your Honor. We have a further objection, 
your Honor, that it is not shown this is a picture 
of the locomotive that was involved in the accident. 
IT think Mr. Brobst will agree with me that this 
picture was taken in December of 1953. 

Mr. Brobst: That is correct. There is no ques- 
tion about that. 

The Court: Objection sustained. 
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Mr. Brobst: Q. Mr. Zimmerman was with you 
at the time that you saw this board? 

A. Yes, he was. 

Q. Did vou say what the time was the next day 
that you saw it? 

A. Approximately 9:00 o’clock. 

Q. What was the condition of the footboard on 
the other side of the engine? 

A. The condition of the footboard on the oppo- 
site side? [39] 

@. Yes. 

A. Well, I don’t remember distinctly. 

@. Was it in the same condition as the one was 
in on the right-hand side? A. No. 

@. What was the difference? 

A. Well, I don’t remember it being in as bad a 
shape as the one was. That is all the difference I 
remember right now. 

Mr. Brobst: I have no further questions. 


Cross Examination 

Q. (By Myr. Gearin): Mr. Teaney, you are the 
brother of the plaintiff in this case, are you not? 

A. Yes, sir. 

Q. You went down to see that footboard about 
9:00 or 10:00 o’clock the next morning; is that about 
right? A. Yes. 

Mr. Gearin: I have no further questions. 


Mr. Brobst: That is all. 
(Witness exeused.) [40] 


Southern Pacific Company 75 


ROBERT B. ZIMMERMAN 
was produced as a witness in behalf of Plaintiff 
and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
Q. (By Mr. Brobst): Mr. Zimmerman, what is 
your business or occupation, please ? 
A. I am a switchman for the Southern Pacifie 


Company. 
Q. How long have you been employed by the 
Southern Pacific Company ? A. 18 years. 


Q. Mr. Zimmerman, did you have occasion to go 
down and look at Engine No. 2718, I believe it was, 
the morning of October 7, 1952? 

A. » Yes, six. 

Q. Who was with you? 

A. Mr. E. C. Teaney. 

Q. How did you happen to go down and look 
at the footboard on the engine? 

A. I am the local chairman of the Brotherhood 
of Railroad Trainmen, and Mr. Teaney called me 
and asked me to accompany him to inspect the en- 
gine. 

Q. When you got down there, just tell us what 
you saw with reference to the front footboards on 
Engine 2718. 

Mr. Gearin:: The same objection, your Honor, 
for the purpose of the record. [41] 

The Court: Overruled. 

A. The front footboard on the engineer’s side— 
that would be the right footboard—the bolts were 
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not completely countersunk, and there was a bolt 
approximately in the center of the footboard that 
was sticking upward about three-eighths or a quar- 
ter of an inch. 

Q. What was the condition of the board gener- 
ally with reference to any foreign material or any- 
thing else that might have been on it? 

Mr. Gearin: We object to that, your Honor, on 
the ground and for the reason there is no charge 
made there was any foreign material on the foot- 
board. The only charge is that contained in the 
pre-trial order 

Mr. Brobst: Your Honor, I am not using it for 
the purpose of—it is just to show that it was a used 
board as distinguished from a new one. 

Mr. Gearin: We object to that on the ground of 
immateriality, then. 

The Court: He may describe the condition of 
the board. The question is rejected as leading. 

_ Mr. Brobst: Q. Would you describe the hoard, 
Mr. Zimmerman, with reference to being old or new. 

The Court: Just a moment. Strike that question. 
Just tell the condition of the board as he saw it 
without any suggestion from counsel as to what it 
might be. Go ahead. [42] 

A. The board was dirty. I mean it showed evi- 
dence of being well-worn. The only thing wrong 
with it that I saw was the bolts, and it showed 
evidence of being in use for some time. 

Q. How about the running board on the other 
side, on the fireman’s side? 
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A. Do you mean the footboard ? 

Q. Yes, the footboard. 

A. The footboard, as I recall, on the fireman’s 
side was fairly new. 

Q. Now, Mr. Zimmerman, has most of your ex- 
perience been around here in this area? 

A. Yes, sir. 

Q. What types of work have you done gener- 
ally? 

A. Helper on switch crews and engine foreman, 
and two months as a brakeman. 

@. In your experience in working around en- 
gines, would you tell us in what distance the move- 
ment of an engine with, I believe it is, four cars, 
two K&J cars, a ditcher, and caboose, traveling at 
from two to four miles an hour, could be stopped? 

Mr. Gearin: We object, your Honor, on the 
ground that the witness is not qualified, and on the 
further ground that the premise of the question is 
wrong because there were more cars than that. 
Furthermore, it was not shown whether the cars 
were empty or loaded. Also, the man is not shown 
to have any experience on that subject. [43] 

The Court: I think that is correct. I don’t think 
he has had any experience to qualify him to answer. 

Mr. Brobst: Q. Mr. Zimmerman, assuming 
empty cars—I don’t have the exact consist of it, 
but I believe there were two K&J cars, a ditcher, 
caboose, and a spreader. The K&J cars were empty, 
and the ditcher and the other one I don’t believe 
carried a load. Assuming that condition—I will ask 
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this preliminary question: Do you know the track 
out at Wocus, in the vicinity of where this accident 
occurred ? A. Yes, sir. 

@. Are you familiar with the grades there? 

A. Yes, sir. 

@. Assuming that the move is being made, then, 
in a northerly direction or railroad direction east, 
traveling at between two and four miles an hour, 
in what distance could that movement be stopped 
on a stop signal? 

A. It could be stopped within a few feet, almost 
immediately. 

Mr. Gearin: Just a moment, please. We object, 
your Honor. The witness is not shown to be quali- 
fied. 

The Court: He has worked around trains. It is 
a question for the jury. Ladies and gentlemen of 
the jury, I think that this witness has shown no 
particular qualifications, any more than you and I 
“would have about this, but he has seen trains in 
operation, perhaps, and under those circumstances 
I will permit him to answer. But you should take 
into consideration [44] his statement about his ex- 
perience. 

Mr. Brobst: Q. In what distance? 

A. He could stop within a few feet, or almost 
immediately. 

Q. Now, Mr. Zimmerman, is there any custom 
or practice relative to what an engineer should do 
when one of the trainmen that is in his vision dis- 
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appears from view? Is there any custom and prac- 
tice as to what the engineer should do? 

A. Yes, sir. He should stop. 

Q. How long have you worked in this part of 
the country ? 

A. Practically all my experience has been at 
Klamath Falls, with the possible exception of about 
six months. 

Q. That is, in all types of train movements? 

A. Yes, sir. 

@. Assuming that there is this work train that 
consisted of a number of cars that have been de- 
scribed to you, and they are ordered to make a 
move to get into the clear, in your experience what 
would be the purpose of the brakeman riding out 
on the front footboard of the engine for that dis- 
tance of a mile to three-quarters of a mile? 

A. He would be directing the movement up to 
the switch point. 

Q. Mr. Zimmerman, assuming that he had no 
duties such as that, where would he normally ride? 

A. In the cab of the engine. 

Q. Who has control of the position of the men 
on a train when a move of that kind is being made? 

A. Well, the engineer would have up on the 
head end. 

Mr. Brobst: I have no further questions. 


Cross Examination 
Q. (By Mr. Gearin): Mr. Zimmerman, you say 
that the brakeman, assuming he was out there, 
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would be directing the movement, according to your 
testimony ? ie Bes; Sit 

Q. Would that be the only purpose of his being 
out there? 

A. Well, I can’t think of any partictlar’ pur 
pose for him to be riding out there unless he was 
up there to give signals. 

Q. What signals would be give? 

A. Stop signals and come-ahead signs. 

@. His purpose would be to line the switch at 
the siding? A. That is right. 

@. If he were in the cab of the locomotive, the 
locomotive would go up to the switch, stop, and he 
would get down and line the switch and the train 
would proceed into the siding? 

A. That is right. 

@. Then if he were riding in the cab of the en- 
gine there would be no necessity for him either to 
-give a signal or to direct the movement, would 
there ? 

A. Not if he was in the cab of the engine. 

Q. No. We are assuming now a condition of day- 
light, and the block signal and switch the engineer 
ean see from the [46] cab, can’t he, and he knows 
when he is coming to the siding, doesn’t he? 

A. Yes. 

Mr. Gearin: That is all. 

Mr. Brobst: That is all. 


(Witness excused.) 
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TED T. WILLIAMS 
was produced as a witness in behalf of Plaintiff 
and, having bein first duly sworn, was examined and 
testified as follows: 


Direct Examination 

Q. (By Mr. Brobst): Mr. Williams, what is 
your business or occupation, please? 

A. Conductor and brakeman for the Southern 
Pacific Company. 

Q. How long have you worked as conductor and 
brakeman for the Southern Pacific Company? 

A. Brakeman since January, 1937, and conduc- 
tor since May, 1945. 

@. Where principally have you been employed, 
in what division ? A. The Shasta Division. 

Q. What does that include? 

A. Includes between Gerber and Crescent Lake. 

Q. In your work what type of work have you 
done? Would you just deseribe it generally, and 
what that includes, both as brakeman and as con- 
ductor? 

A. I have held an assignment as brakeman at 
present between Klamath Falls and Crescent Lake, 
and I have held various jobs as conductor for a 
short period of time. 

@. When you are in the yard and on the road 
what do you do with reference to your train if you 
are acting as a brakeman? 

A. Well, you have to watch out for signals, take 
eare of any switching movements that might come 
up. [48] 
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@. Whom do you give signals to, if anyone, in 
such movements ? 

A. Well, you give them to the engineer or an- 
other brakeman to pass on to the engineer, or an- 
other member of the crew. 

Q. How about when trains are going to be 
stopped or coupled, who gives those signals? 

A. Well, either the brakeman or sometimes the 
conductor. 

@. Have you had occasion to stop trains and 
stop the movement of trains? A. Yes, sir. 

Q. On how many occasions? 

A. Oh, on numerous occasions. I couldn’t men- 
tion the amount. 

Q. Is there any custom or practice, Mr. Wil- 
lams, with reference to what an engineer should 
do when a trainman is in his view and the train- 
man disappears and he is riding on the train that 
the engineer is operating ? 

A. Oh, he should stop immediately. 

@. Are you familiar with this section of track 
out here by Wocus where this accident occurred ? 

A. Yes, sir. 

@. How many times have you been over it? 

A. Oh, I would say on the average 40 times a 
month. 

Q. Now, assuming a train out there consisting 
of an engine, two K&J cars, a ditcher, a spreader, 
and a eaboose, traveling north or railroad east, at 
a speed of between two and four miles an hour, in 
what distance could that be stopped? [49] 
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A. Well, it should be able to stop—— 

Mr. Gearin: The same objection, your Honor. 

The Court: No, I think that this witness has in- 
dicated that he has had sufficient experience. 

A. It should be able to stop in between four 
to six feet at three miles an hour, if the equipment 
is in first-class shape. 

Mr. Brobst: @Q. Now, Mr. Williams, did you 
ever examine the front foothoards on Engine 2718? 

im eswsir; I did. 

Q. When was it that you looked at them? 

A. It was approximately a week after the acci- 
dent. 

@. Where was the engine at that time? 

A. It was parked next to the roundhouse, by 
the steam rack. 

Q. Was anyone with you when you examined 
the footboards? 

A. No, sir; there wasn’t. 

Q. Will you just tell us what you saw when 
you examined the footboard. Just describe every- 
thing that you saw. 

Mr. Gearin: An objection, your Honor, as too 
remote. 

The Court: When was this? 

Mr. Gearin: A week later, he said. 

The Court: I will permit the answer, and then 
we will see. 

A. On the fireman’s side of the engine appar- 
ently the footboard had been replaced. On the en- 
gineer’s side, in about the center of the footboard, 
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there was a bolt protruding—I [50] couldn’t say 
what distance, but it was on the top of the foot- 
board. 

Mr. Brobst: Q. Anything else you observed 
about the board ? 

A. No, although it was greasy, and had a good 
deal more grease on it than the one on the other 
side, on the fireman’s side. 

Mr. Brobst: I wonder if I could show this wit- 
ness Plaintiff’s Exhibit B. 

@. Mr. Williams, I appreciate the fact that that 
picture was taken about a year after the accident, 
but I will ask you if you can recognize that. What 
does it represent as far as you can see there? 

A. Well, the head of the bolt on this footboard 
is protruding beyond the footboard. 

@. Does it look like or is it a fair representation 
of what you saw out there when you examined No. 
2718 back in October of 1952? 

Mr. Gearin: Objected to as leading, your Honor. 

The Court: Sustained. 

Mr. Brobst: Q. Is there any similarity between 
that picture and what you saw back in October of 
1952? 

A. JI would say there was a similarity, yes. 

Q. Is it a fair representation of what you saw? 

Mr. Gearin: Objected to as leading. [51] 

The Court: Sustained. 

Mr. Brobst: Q. Is there anything in that pic- 
ture that is different from what you saw back on 
October 6, 1952? 
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A. No, I can’t say that there is. 

Mr. Brobst: I would like to offer the picture in 
evidence, your Honor. 

The Court: You can’t bring a picture in on that 
kind of evidence, counsel. The picture has to stand 
on its own merits, and it has to be determined 
whether or not it was a picture of what the condi- 
tions were at the time it was taken. 

Mr. Brobst: Q. Can you recognize what that is 
a picture of? 

A. That is a picture of a hog, what we call a 
hog engine, of the same class as the 2700 class. 

Myr. Brobst: That is all. I can bring the man 
who took it. I have no further questions at this 
time. 

Cross Examination 

Q. (By Mr. Gearin): Mr. Williams, you are 
what they call a griever? 

A. No, sir; no more. 

@. You have been? 

A. I have been; yes, sir. 

Q. All right. You say it is the duty of the 
brakeman to give signals or the conductor to give 
signals to stop? 

A. Under certain circumstances, yes. 

@. Assuming these facts, that in daylight there 
is going to [52] be a switching movement into a 
siding and the switch and the signal are in plain 
sight, what necessity is there for the conductor or 
the brakeman to tell the engineer where to stop 
with reference to the switch? 
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A. There is none. 
Mr. Gearin: I have no further questions. 


(Witness excused.) 


(Short recess.) [53] 


AUSTIN RICHARD HAYDEN 
was produced as a witness in behalf of Plaintiff 
and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 

Q. (By Mr. Brobst): Mr. Hayden, what is your 
business or occupation, please ? 

A. Yard man, Southern Pacific Company. 

Q. How long have you been employed by the 
Southern Pacific Company ? 

A. A little over 18 years. 

Q. And where principally do you perform your 
_ duties? 

A. Here in the Klamath Falls yard. 

Q. What is the general nature of your duties? 

A. Making and breaking up the trains and spot- 
ting industry cars. 

Q. Do you have anything to do with the start- 
ing and stopping of trains? A. Yes. 

Q. How often do you do that in the course of 
a day? 

A. Maybe 200 to 300 times a day. 

Q. Mr. Hayden, are you familiar with the track 
out by Wocus where this accident happened? 
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A. Not too familiar. That is outside the yard. 

Q. Your work is mostly in the yard; is that 
correct ? A. In the yard. [54] 

Q. What generally do you do as far as trains 
are concerned ? 

A. We switch trains. Maybe a 100-car train 
comes in here and we segregate the boxcars from 
one track to another. 

Q. Did you have occasion to examine the foot- 
board on Engine 2718 following the happening of 
the accident in which Mr. Daulton met his death? 

A. Yes, I did. 

Q. When was it that you examined the foot- 
board on that engine? 

A. As nearly as I can remember, it was two or 
three or four days after the accident. 

Q. What was the occasion for your going down 
there and examining the footboards? 

A. I am an officer in the Brotherhood of Rail- 
road Trainmen, and Mr. Teaney was a member of 
our lodge, and he asked me if I wouldn’t go down 
and look. 

Q@. When you examined the footboards on 2718 
will you tell us what you saw. 

Mr. Gearin: We object, your Honor, on the 
same ground, as being too remote. 

The Court: Overruled. 

A. Right in the middle of the right front foot- 
board was a bolt that came up through the foot- 
board, and it was protruding above the level of the 
wooden part, oh, maybe a quarter of an inch. I 
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didn’t measure it. And then over on the end 
where [55] the two bolts tie onto the angle bar 
that holds the wooden part of the footboard, they 
were not completely countersunk. 

@. How were they with reference to the board 
surface of the footboard ? 

A. Well, the one in the middle was up much 
higher than the ones over on the end. The one in 
the middle of the footboard was sticking up—well, 
where the flange on the bolt was it was above the 
wooden part. 

@. Now, in making switching movements around 
the yard here at Klamath Falls how far do you 
have oceasion to travel on trains in making your 
movements ? 

A. It varies from day to day. Some days we do 
considerable traveling, and some days we are on 
what we call the lead, and we won’t go a very great 
distance at all; maybe just in an area of a half a 
-mile, and back and forth. And other times, why, we 
go clear out to what we call Chelsea, which I am 
just roughly guessing is maybe three or four miles. 

Q. Now in making your moves like that are 
there any occasions when a brakeman rides on the 
footboard of the engine in making moves around 
the yard? 

Mr. Gearin: We object, your Honor, on the 
ground and for the reason that Mr. Hayden’s ac- 
tivities have been confined as a yard man to the 
yard. It would be entirely immaterial and incompe- 
tent. [56 | 
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The Court: Yes. And besides, I don’t think he 
eould testify to the state of mind of some other 
person, which is practically what this amounts to. 

Mr. Brobst: Q. Is there any difference between 
conducting a move in the yard and out on the road? 

A. Not switching moves. 

@. Are they the same whether they are in the 
yard or on the main line? 

A. Comparatively so. 

Q. Do you yourself ride on the front footboard 
of an engine? 

The Court: I think that is entirely immaterial. 

Mr. Brobst: @. Who has control of placing the 
men, the switching crew, on the train? Who tells 
you where to go? 

Mr. Gearin: We object to that, your Honor. 
This wasn’t a switching movement. It would be en- 
tirely immaterial what they do on other types of 
movements. 

The Court: Objection sustained. You have al- 
ready testified on this subject. 

Mr. Brobst: J want to show him Plaintiff’s Ex- 
hibit C. 

Q. Now, Mr. Hayden, is there any similarity 
between that picture there, as to what it shows with 
reference to the footboard, and what you saw out 
there two or three days after the accident had hap- 
pened ? 

Mr. Gearin: An objection, your Honor. 

The Court: What is your objection? [57] 
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Mr. Gearin: My objection is on the ground that, 
first of all, it is not properly identified. 

The Court: Objection sustained. 

Mr. Brobst: Well, the picture, your Honor, 
speaks for itself. 

The Court: I know, but it is not in evidence. 

Mr. Brobst: That is right. All right. 

@. You were not there when that picture was 
taken, were you? A. No. 

Mr. Brobst: That picture was taken about a 
year after the accident. May I withdraw this wit- 
ness, your Honor, and see if I can tie these pic- 
tures in. 


(Witness withdrawn.) [58] 


GERALD KE. RUTLEDGE 
was recalled as a witness in behalf of the plaintiff 
and was further examined and testified as follows: 


Direct Examination 

Q. (By Mr. Brobst): Mr. Rutledge, will you 
look at those three pictures that were just handed 
to you by the Bailiff. Look at all three of them. 
Were you present when those pictures were taken? 

A. Yes, I was. 

Q. Who was the photographer that took those 
pictures ? 

A. A man working out of Mr. Guderian’s estab- 
lishment. 

Q. Do you recall his name? 
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A. V. A. McMillan. 

Q. When were they taken? 

A. I ecouldn’t tell you the exact date. 

Q. What is your best judgment as to the date? 

A. I only recall it was several months after the 
date of the accident. 

Q. They were taken by Mr. MeMillan, of Mr. 
Guderian’s office or photographic establishment; is 
that right? A. Yes, sir. 

@. They are pictures of what? 

A. Generally they are pictures of the front end 
of Engine 2718, as identified by the number plate. 

Q. At the time the pictures were taken did you 
observe the [59] footboards on the engine? 

A. Yes, I did. 

Q. Would you state whether or not those pic- 
tures represent the condition as you saw it when 
the pictures were taken ? 

A. Yes, they are representative of what I saw. 

Mr. Brobst: That is all. 


Cross Examination 

Q. (By Mr. Gearin): Mr. Rutledge, as a mat- 
ter of fact, those photographs were taken in the 
month of December of 1953, were they not? 

A. It could be possible. 

Mr. Gearin: That is all. 

(Witness excused.) 

Mr. Brobst: Now, your Honor, I would like to 
offer them in evidence as Plaintiff’s Exhibits A, B 
and C. 
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My. Gearin: We object on the ground of re- 
moteness, your Honor. 

The Court: I think that remoteness alone is not 
an absolute objection. As I understand, there was 
some suggestion that the plaintiff might have to 
show that the conditions of the footboard were 
the same. I don’t know whether there is any proof 
to that effect at the present time in the ease. 

Mr. Brobst: The only testimony, your Honor, is 
of other witnesses who testified that they are repre- 
sentative of the [60] condition that they saw, and 
the witness who testified he examined the board 
the next day has testified that those represent the 
way the board looked when he saw it the next day. 
There may be some question of weight, but I think 
that they are admissible. The weight of them, per- 
haps, is for the jury. I appreciate the fact they 
were taken a considerable time afterwards, but it is 
the best we could do. 

The Court: It is my idea that there may be 
. some proof that the conditions were the same. My 
rulings so far have been based upon the proposi- 
tion that the pictures themselves would have to be 
introduced before you made any particular exami- 
nation into the matter. However, there was an ex- 
amination of these witnesses which was not ob- 
jected to, and they testified that the condition was 
approximately the same. In view of that situation, 
I will admit the pictures. 

(The photographs above referred to were re- 
ceived in evidence as Plaintiff’s Exhibits A, B, 
and C, respectively.) 
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The Court: Ladies and gentlemen of the jury, of 
course this is a very serious issue in the case. I am 
admitting the pictures so that you will have every- 
thing before you that bears upon the question. But 
you must keep in mind that these pictures were 
taken a year later, and you must make up your 
minds as to whether the conditions were the same 
or not. In order to make up your minds as to that, 
you will [61] have to consider the testimony of the 
various witnesses that you hear in the case. I am 
admitting them not for the purpose of proving 
anything except that they are here, and the tak- 
ing has been established, and there has been some 
testimony that the condition within two or three 
days after was the same. 

You may proceed. 


AUSTIN RICHARD HAYDEN 
was recalled as a witness in behalf of Plaintiff and 
was further examined and testified as follows: 


Direct Examination—(Continued) 

Q. (By Mr. Brobst): Now, Mr. Hayden, will 
you look at Plaintiff’s Exhibit B, I believe it is. 
Does that picture show the condition of the board 
at the time that you examined it a day or two after 
the accident ? 

Mr. Gearin: Again we object, your Honor, as 
leading. 

The Court: Of course, that is true. 

Mr. Brobst: I am a little at a loss to know how 
to frame it. 

Q. Is there any similarity between that picture 
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and the condition that you saw two or three days 
after the accident? A. Yes. 

Q. What is it? 

A. This bolt in the middle of the footboard is 
as I saw it. [62] 

Myr. Brobst: JI wonder if we could have him 
mark that bolt. Your Honor, could we have the 
witness circle it? That should be marked with an 
H-1, so we know he is the one that identified the 
mark. 

(The witness marked on the photograph as 
requested.) 

Mr. Brobst: Q. Now is there anything in that 
picture, Mr. Hayden, that was not there at the 
time that you examined the footboard after the acci- 
dent? Do you notice anything on that footboard or 
anywhere there that wasn’t there? 

A. Could that question be repeated again? 

Q. I will put it this way: Is there any differ- 
ence between that picture and the condition of the 
running board as you saw it immediately following 
the accident? 

A. I don’t notice any difference. 

Q. Have you observed other running boards on 
other engines there in the yard of that same class? 

A. WY 68s 

Q. And how are the bolts on the running boards 
of the other engines as far as you have observed 
them? 

Mr. Gearin: An objection as immaterial, your 
Lionor. 
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The Court: Objection sustained. 
Mr. Brobst: I have no further questions. [63] 


Cross Examination 

Q. (By Mr. Gearin): Mr. Hayden, you didn’t 
make an inspection of the front of this locomotive 
the day that Mr. Daulton was killed, did you? 

A. No, I didn’t. 

Q@. And it was two, three, or four days later 
that you saw it? 

A. As nearly as I can remember. 

Q. Could it have been as much as five days? 

A. I just can’t remember. But Mr. Teaney left 
hvord for me to see him, and I had no idea what he 
wanted, but it was just a day or two, and he was 
trying to get hold of me, and he finally got hold of 
me. I just couldn’t say, it happened so long ago. 

Mr. Gearin: That is all. Thank you. 

(Witness excused.) [64] 


THOMAS C. WARMACK 
was produced as a witness in behalf of Plaintiff 
and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
Q. (By Mr. Brobst): Mr. Warmack, what is 
your business or occupation, please ? 
A. Locomotive engineer for the Southern Pa- 
cific Company. 
Q. How long have you been an engineer? 
A. About 14 years. 
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Q. You are employed in what division of South- 
ern Pacific Company ? 

A. I work on the Shasta Division. 

Q. Does that include Klamath Falls? 

A. It does. 

Q@. Are you familiar with the stretch of track 
out there by Wocus where this accident happened? 

A. J am. 

Q. How many times have you been over that 
particular section of track? 

A. Qh, about six or eight times a week for the 
past eight years. 

Q. Now, Mr. Warmack, assuming a train con- 
sisting of an engine, two K&J cars that are 
empty, a spreader, a ditcher, and a caboose, travel- 
ing at between two and four miles an hour, in what 
distance could that move be stopped out on the 
stretch [65] of track where this accident hap- 
pened ? 

Mr. Gearin: We object to the form of the ques- 
tion, your Honor. There is no testimony in the 
record that the cars were empty, that the cars to 
which counsel referred were empty. 

Mr. Brobst: Is there a dispute about it? 

Mr. Gearin: J don’t know whether they were 
or not. 

Mr. Brobst: I suggest we can call one of the 
witnesses back. 

Mr. Gearin: I don’t want to delay the matter, 
your Honor. Subject to his tying it up later I will 
withdraw the objection. Is that O.K.? 
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Mr. Brobst: Yes, that is all right. 

Mr. Gearin: Because I don’t know whether they 
were empty or full. 

A. If the braking equipment was in first-class 
shape, it could be stopped in anywhere from six to 
eight feet. 

Mr. Brobst: Q. Let’s take it the other way. 
Let’s assume that the two cars were loaded. Would 
that make any difference ? 

A. Oh, probably a couple of feet. 

Q. Just a matter of a couple of feet difference ? 

A. There wouldn’t be much difference if all the 
braking equipment was in first-class shape. 

Q. Now, Mr. Warmack, is there any custom and 
practice in this division relative to what an engi- 
neer should do in the event that a brakeman is rid- 
ing on the front footboard of the engine [66] and 
disappears from the engineer’s view? 

A. The customary practice any time a brake- 
man disappears from your view you should stop, 
if you are not certain as to where he is; or if he is 
not where you can see him, why, you are not cer- 
tain. 

Q. You must stop when he is where you can’t 
see him? 

A. You are required by the rules to—— 

Q. Now, as an engineer, when a move is being 
made for three-quarters of a mile, do brakemen 
generally ride out on the front footboard of the 
locomotive ? A. No. 
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Q. What would be the reason for a brakeman to 
be out on the front footboard of the engine? 

A. Well, I wouldn’t know of any under that 
circumstance. 

Q. Where does he ride if he has no duty to 
perform, the head brakeman ? 

A. In the engine. 

Q. Who is the one that is to tell him where to 
ride? 

A. Usually the one which is closest to him, 
which is the engineer, notwithstanding the fact that 
the conductor has the authority to place his men 
any place he so desires. 

Q. But the usual thing is whoever is closest to 
him normally does it; is that right? 

A. If he is assigned to the head end, then ordi- 
narily he abides by the engineer’s instructions while 
around the engine. [67] 

q@. When you are approaching a switch and the 
- brakeman is out on the front footboard, does the 
brakeman have anything to do with the movement 
of the train? 

A. Well, he doesn’t really have anything in par- 
ticular to do with movement of the train. The en- 
gineer ordinarily in that short a distance could tell 
where to stop. It is a practice sometimes if he is 
there to give you a stop signal, but oftentimes when 
he gets a signal you don’t know whether he is stop- 
ping for a switch or what the condition is. If the 
signal is given you abide by it. 

Q. But you keep him in view all the time? 
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A. It is a good practice. 

Q. What kind of signals would he give out there 
as you approached the switch? What kind of sig- 
nals, if any, would a brakeman give as you ap- 
proached a switch out there that he was going to 
line? 

A. If you are still moving, he probably would 
give you a stop signal. 

Q. How is that given? 

A. Well, if he was standing on the front foot- 
board, why, he would wave his hand in a position 
like this, which would indicate a stop signal. 

@. Where normally does the engine stop with 
relation to the switch itself? 

A. Oh, generally anywhere from eight to ten 
feet, and a [68] short train like that it is much 
easier to stop at a point where you want, within 
a foot or two, even, for that matter. 

Q. You stop right close to the switch? 

A. Ordinarily, yes. 

Q. Then what does the brakeman do when the 
stop is made? 

A. He gets off the engine and lines the switch. 

Q. And then when is the move started again? 

A. When he gives a proceed signal. If you are 
close to the switch, it would be impossible for the 
engineer to see if the switch points met up prop- 
erly. Therefore, a move is not supposed to start 
until such time as it is known that the switch points 
have met up properly to save a derailment. The 
brakeman being there, he would be the one to give 
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you a come-ahead sign after that has been ascer- 
tained. 

Mr. Brobst: I think that is all. 


Cross Examination 

Q. (By Mr. Gearin): Mr. Warmack, in re- 
sponse to a question by Mr. Brobst with regard to 
the custom and practice, you say that is the rule 
about stopping when a brakeman goes out of 
sight ? 

A. Well, I think there is a rule in the book 
that requires you to stop when a person is giving 
a signal, when they vanish from view and you can’t 
see the signal. 

Q. All right. That is Rule 7-B of the rules and 
regulations of the Transportation Department, with 
which you are undoubtedly [69] familiar, aren’t 
you? A. Yes, sir. 

Q. And that rule provides—and I know you will 
. correct me if I am wrong—that in backing an en- 
gine or cars, or shoving cars ahead of the engine, 
the disappearance from view of a trainman or the 
hight by which signals controlling the movement are 
being given, must be construed as a stop signal. 
That is the matter to which you referred, is it not? 

A. I don’t know if they were shoving cars or 
what not. That is the matter I referred to. You are 
right. 

Q. Now, sometimes brakemen ride out on the 
front step without any necessity therefor, don’t 
they ? A. Well, yes. 
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Q. All right. And if you are an engineer and it 
is daylight and you are going up to a switch where 
they have a block signal, you don’t have to have 
a brakeman out on the front step to tell you where 
to stop if you have a short train, do you? 


A. No. 

Q. In fact, he doesn’t have to be out there? 

A. No. 

@. He could be riding in the cab if he wanted to 
be, couldn’t he? A. Yes. 


Mr. Gearin: That is all. [70] 


Redirect Examination 

Q. (By Mr. Brobst): Mr. Warmack, if the 
brakeman is riding out there and in your view and 
suddenly disappears, what do you do? 

A. Well, according to conditions—ordinarily I 
would stop. There is another rule in the book that 
covers that. 

q. In other words, that is the customary thing 
to do, and that is what they do, isn’t it? 

A. Well, yes, by complying with Rule 108 you 
are required to do that. 

Q. Rule 108 is in case of doubt or uncertainty a 
safe course must be taken? 

A. Right. If you can’t see him, you don’t know 
where he is, so you stop. 

Q. That is the rule, and that is the foundation 
for your custom and practice when a man disap- 
pears ? A. That is right. 

Mr. Brobst: I have no further questions. 
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Recross Examination 

Q. (By Mr. Gearin): Mr. Warmack, if a man 
is out there in front on the step, and you are ap- 
proaching a block signal, where do you have to keep 
your view, on the brakeman, or do you have to 
watch the block signal? 

A. Well, if he is on the front step and you are 
looking at [71] the block signal you probably can 
see both of them. 

@. I didn’t hear that. 

A. I say, if he is on the front step of the en- 
gine and you are approaching a block signal, it 
wouldn’t be very difficult to see both of them. 

(. The point is, what do you concentrate on? 
The block signal, isn’t it? A. Safety. 

My. Gearin: Yes. That is all. 


Redirect Examination 

Q. (By Mr. Brobst): You concentrate on safety? 

A. That-is right. 

Q. How does the block signal change? What 
causes it to change? Let’s put it that way. 

A. If the switch is open, the block signal will 
geo in a stop position if the train is approaching the 
switch. If there was a train already beyond that sig- 
nal, extending between the switch and the siding— 
this train might have gone beyond the siding, and 
the signal would have already been red. Therefore, 
the switch would not have any material effect on it 
au ail! 

Mr. Brobst: I have no further questions. [72] 
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Recross Examination 
Q. (By Mr. Gearin): What would happen if 
you ran through a block signal? 
A. You usually get fired. 
Mr. Gearin: That is all. 


(Witness excused.) 


Mr. Brobst: I wonder if I could recall Mr. Wil- 
hams. [73] 
TED T. WILLIAMS 
was recalled as a witness in behalf of Plaintiff and, 
having been previously duly sworn, was further ex- 
amined and testified as follows: 


Direct Examination 

Q. (By Mr. Brobst): When was it, Mr. Wil 
hams, that you saw the running board of the en- 
gine, No. 2718, with reference to the date of the 
accident ? 

A. It was either the following Sunday or Mon- 
day. 

Q. Would you look at Plaintiff’s Exhibits A, B 
and ©, and tell me if there is anything in those 
pictures which you see there now that was not pres- 
ent at the time you made your observations of those 
running boards. 

A. The latter picture I have here in my hand, 
if this is the engine on my left, that is an unusual 
type of board. 

Q. The one on the left? 


A. This is an unusual board. 
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@. Do you see anything different on the right 
running board at all? 

A. No, I don’t. I don’t see any difference. 

Mr. Gearin: Counsel, may I inquire the number 
of the photograph to which Mr. Williams referred ? 

Mr. Brobst: Exhibit A. Exhibit A shows the left 
running board? 

A. Yes, sir; the left-hand side; yes. [74] 

@. With reference to the bolts in the running 
board on the right running board, do you notice 
any difference in their condition from the time that 
you saw it and as represented there in the pictures? 

A. No, there don’t seem to be. It seems to be 
the same. 

@. Now, when the brakeman is out on the run- 
ning board and you are approaching a switch, cus- 
tomarily and under ordinary working conditions 
would the brakeman give any signals? 

Mr. Gearin: Your Honor, this has been gone 
- into before. I hate to object 

Mr. Brobst: Not by this witness. 

The Court: The question is one of cumulative 
testimony. You have gone into that a good many 
times. It is the custom of this Court to have only 
three witnesses on a point, but as counsel is prob- 
ably not acquainted with that, I won’t insist; but I 
suggest you limit your examination to testimony 
that is not cumulative. 

Mr. Brobst: I will withdraw it. That is all. I 
have no further questions. 

Mr. Gearin: No further questions. 


Southern Pacific Company 105 


(Testimony of Ted T. Williams.) 
(Witness excused.) [75] 


ROBERT LUCE 
was produced as a witness in behalf of Plaintiff 
and, having been first duly sworn, was examined and 
testified as follows: 


Direct Examination 

Q. (By Mr. Brobst): Mr. Luce, what is your 
business or occupation, please ? 

A. Engineer and fireman on the Southern Pa- 
cific. 

@. How long have you been an engineer and 
fireman for the Southern Pacific? 

A. Approximately 14 years. 

@. What division are you attached to? 

A. The Shasta Division. 

Q. What territory does that include? 

A. Klamath Falls to Dunsmuir, Dunsmuir to 
Gerber, and Klamath Falls to Alturas. 

Q. What type of work have you done generally? 

@. Would you rephrase that, please? 

@. What type of work do you do generally with 
the trains? 

A. Well, firing and running locomotives, which- 
ever job I am called for. 

Q. Do you have anything to do with switching 
and road work, riding engines, and things of that 
kind? A. Yes, we do. 

Q. Have you yourself operated Engine 2718? 


106 Mary Edith Daulton vs. 


(Testimony of Robert Luce.) 

A. TI have. [76] 

Q. Now, Mr. Luce, is there any custom and 
practice with regard to what an engineer should do 
when a brakeman who is in view on the front foot- 
board of an engine disappears from view? 

A. The custom or the practice would be to stop 
immediately to ascertain what has happened to that 
man. 

Q. Is that in conformity with this Rule 108? 
Are you familiar with that? 

i Iwom 

Q. That in case of doubt or uncertainty: 

Mr. Gearin: Pardon me. I have no objection 
as yet. 

Mr. Brobst: Q. In case of doubt or uncertainty, 
special care must be taken? 

A. That rule, and also the fifth paragraph, 
Rule M. 

Q. Rule M? 

A. Yes, in the front of the book. 

Mr. Gearin: That the employes must exercise 
eare to avoid injury to themselves and to others, 
and so forth? 

The Court: Is that the one you refer to? 

A. Yes, sir. 

Mr. Brobst: I was just wondering if we could 
introduce those rules in evidence, or whether we 
are governed on that by the pre-trial order. I don’t 
know the procedure. Would it necessitate putting 
the whole book in evidence? 

The Court: No, if you can put a transcript of 
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the rules that counsel agree to, the particular ones 
that have been [77] referred to 
Mr. Brobst: Yes. 
The Court: There is no reason why that can’t 
be done. 
Mr. Brobst: I think that is all. 


Cross Examination 

Q. (By Mr. Gearin): Now, Mr. Luce, assuming 
you are an engineer of a train on a train moving 
on the main line, and you are approaching a block 
signal. Will you tell the jury whether or not you 
will have to give your prime attention to that block 
signal. 

A. In a straightaway movement, yes. 

Q. Yes. There are lots of times when a brake- 
man will ride out on the front of the locomotive, 
on the step, without any necessity for it, are there 
not? A. Not on my engine, they would not. 

Q. All right. If it is daylight and you are ap- 
proaching a switch, a block signal, you don’t have 
to have a brakeman on the front end of your en- 
gine on a short train to tell you where to stop with 
reference to that switch, do you? Do you under- 
stand my question, or would it be better for me to 
rephrase it? 

A. Would you please rephrase it? 

@. If you have a short train, and you are ap- 
proaching a switch, where it is daylight and clear, 
is there any necessity to have a brakeman on the 
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front, end of your locomotive to give you a [78] stop 
signal ? A. Not in most eases. 

@. In most cases it is not necessary for him to 
direct the movement from that position. Is that a 
fair statement? 

A. I would say it depended on the circumstances. 

Q. All right. Can you give us a definite answer 
on these hypothetical facts: It is daylight, the 
weather clear, a slight downgrade, a slight grade 
downward on the main line approaching a switch 
and a block signal, under those circumstances would 
you feel that it was necessary to have a brakeman 
on the step of the pilot to direct the movement? 

Mr. Brobst: Your Honor, I would like to object 
to that upon the ground that it does not include the 
other element, that there were workmen along there, 
welders, and they were working on the track. 

The Court: Yes. 

Mr. Gearin: I will reframe the question. 

Q. Assuming a short work train on the main 
line, which consisted of an engine, tender, two K&J 
cars, ditcher, spreader, and caboose, proceeding at 
a speed of no more than 10 miles an hour, and 
approximately at two to four miles per hour, ap- 
proaching a switch in daylight, with welders along- 
side the track at a distance of approximately a 
thousand to fifteen hundred feet from the switch, 
do you feel that under those circumstances it would 
be necessary to have a brakeman on the pilot of the 
[79] engine directing the movement? 

A. It would be a good idea. 
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Q. It would? 

A. With workmen involved along the track. 

Q. At that distance? 

A. Ifa short move is to be made and you know 
you are going to head in, it would not be necessary 
to have a man in the cab. If he wanted to ride the 
footboard, that would be up to him, more or less. 

Q. Then when the brakeman who rides out there 
in the front gets up there to line the switch, and 
you come up and stop at the switch, after you stop 
he gets off and then lines the switch? 

Pe iteiias comect: 

Q. That is the custom and practice? 

A. Yes. 

Mr. Gearin: Thank you, Mr. Luce. We have no 
further questions. 


Redirect Examination 

Q. (By Mr. Brobst): One question. How close 
‘do you normally stop to a switch when you are 
going to line it, or when a brakeman is going to 
line it on a short train? 

A. If the brakeman is on the pilot, it is possible 
to go right up to the switch. [80] 

Q. He can direct the move from there right up 
to the switch? A «hates: Coreen. 

Mr. Brobst: I have nothing further. 


Recross Examination 
Q. (By Mr. Gearin): He can line the switch 
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just as well if he is riding in the cab and gets out 
and walks up and lines the switch, can’t he? 

A. Yes, but there would be a delay, if they were 
in a hurry to clear the main line for an oncoming 
train. 

My. Gearin: I have no further questions. 

Mr. Brobst: That is all. 


(Witness excused. ) 


(Thereupon the jury was excused, after the 
usual cautionary instructions by the Court, 
until Thursday, August 4, 1955, at 9:00 a.m., 
and after the jury had retired the following 
occurred out of the presence and hearing of the 
jury :) 

Myr. Brobst: JI would like to ask one or two ques- 
tions, your Honor. I was going to prepare for ar- 
gument to the jury, and I wanted to do it without 
interruption. I am going to put in by stipulation 

this actuarial computation of loss of future earn- 
ings, and I was going to multiply it out. I don’t 
[81] want to use the blackboard, but there is no 
objection, 1s there, to my giving the total figures 
and the different percentages, like 2, 3 and 4 per 
cent, which show the present cash value of that 
money? 

The Court: If you are going into the cash value, 
T am going to allow him to use the other figure. I 
think the jury is just as able to compute that as you 
are. I think when you get into this business of 
arguing about what the value of money is and what 
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the results of taxation are, and the results of a 
computation that anybody can make, as far as that 
is concerned, you had better keep out of it. The 
only thing I will say about that is this: If you 
open it up, I will just let Mr. Gearin argue what- 
ever he wants to. 

Mr. Gearin: Your Honor, I now at this time 
advise the Court that I formally withdraw my re- 
quested instructions with regard to the matter of 
taxation and income and estate taxes. 

The Court: I am not going to instruct on the 
question, because I don’t think it has anything to 
do with it. I think that these factors the jury can 
compute. It is very easy for them to figure out. 

Mr. Brobst: With this table, yes. Sometimes 
judges say go ahead and put it in, and other times 
the Court will say not to, and I didn’t want to do 
anything 

The Court: Of course, that is true. I won’t 
stop you [82] from doing it, but I would let the 
other side go into most anything they wanted to as 
a result of it. 

Mr. Brobst: I just wanted to know how to ap- 
proach that. 

The Court: That is my attitude. I wouldn’t stop 
you from doing it, but when you get into all these 
things about the value of money and taxation, and 
so forth, 

Mr. Brobst: It is not the value of money. The 
eases hold that the true picture is the present cash 
value figure by the actuarial table. That is the true 
measure of damages to be presented. 
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The Court: I don’t think there is anything me- 
chanical in it, no matter what the cases hold. I 
don’t think there is anything mechanical in the 
question of fixing damages. I think you put it up 
to the jury and let the jury decide. They know 
what the basic facts are. You can suggest an ap- 
proach to them, but 


Mr. Brobst: The only reason I had it in mind 
is one case was reversed because they didn’t put 
the actuarial table in but argued it on the basis 
of the full loss of earnings. 

The Court: You are going to put it in, I take it? 

Mr. Brobst: Because the Act says it shall be the 
present cash value of future earnings. The Act says 
that. 

The Court: Yes, I understand that. 

Mr. Brobst: So long as I put in the table and 
tell them how to figure it out and let them do it 
themselves, that is all right? [83] 

Mr. Gearin: We only waived the identification 
of that, Mr. Brobst, that actuarial table that you 
handed me. I said I would have no objection to the 
identity of it, because you wanted to save expense 
by not calling an actuary, and I said you didn’t 
have to do that. 

Mr. Brobst: What does that mean? 

Mr. Gearin: I am saving an objection as to the 
materiality and relevancy of it. As to the life ex- 
pectancy table, I have no objection to the jury being 
instructed as to the man’s life expectancy. I think 
that is proper. But all I did was to waive the iden- 
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tity of that. If you think I misled you on that and 
I stipulated that it go in, I will let it go in. 

Mr. Brobst: Yes, because otherwise I would have 
to call an actuary to set up these figures. 

Mr. Gearin: I will agree that the actuary, if per- 
mitted to testify, would testify in accordance with 
the statement that you gave me. But I did not 
intend to waive the objections to it. But if you 
think I did, I don’t want any misunderstanding be- 
tween us, and I will do whatever you say. 

Mr. Brobst: I understood that it would go in, 
and if I called an actuary he would testify that the 
earning power of money, according to the actuarial 
table, is so much. 

Mr. Gearin: If that was your understanding of 
our agreement, I will abide by your understanding 
of it. 

Mr. Brobst: Because otherwise I would have to 
eall an [84] actuary and have him come in and 
testify. This is by a reputable actuarial concern 
which we have used any number of times. It is 
based on the American Experience Table. 

The Court: I think that is the normal practice. 
I would rule, in any event, that that would be suf- 
ficient either way. But on this question of argument, 
I would be guided simply by whatever it seems to 
the other side is necessary for them to meet what- 
ever argument you make. In other words, generally 
speaking I will let you argue whatever you want 
to, and then as to the other side I would let them 
argue whatever they think is necessary to meet it. 

Mr. Brobst: There was one other thing. 
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The Court: Incidentally, I am not controlled by © 


any rules as to argument as to giving an instruc- 
tion. [ may be very chary about giving an instruc- 
tion on any of this, because I think the question of 
damages is for the jury. 

Mr. Brobst: That is right. 

The Court: I don’t think that I will lay down 
any guides for them as to anything else. The only 
question involved here is the question of whether 
you will be permitted to argue some phases about 
these factors, which have been introduced in a good 
many cases before me sometimes. But when I am 
not satisfied that there has been a fair presentation 
by either side, I will grant a mistrial as a result. 

Mr. Brobst: That is what I wanted to be sure of. 

The Court: You don’t want to get into any 
trouble. I don’t want you to. 

Mr. Brobst: There was one other point, and 
that is this: In argument sometimes I lke to refer 
to the instructions that will be given, and ask the 
. jury to listen for them, to bring out and emphasize 
a point. 

The Court: I would not suggest taking any 
chance on doing that here. 

Mr. Brobst: JI don’t want to get up and say 

The Court: Not only that, but I have a personal 
custom, which all judges do not follow, and that is 
that I do not permit you to argue the law or to 
say that I am going to give an instruction, because 
T think that gives undue emphasis to the particular 
point that is being brought out, and the other side 
ean get up say that I am going to say just ab- 
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solutely the contrary. I might give something in be- 
tween. As a matter of fact, I usually don’t know 
what I am going to say to a jury 
Mr. Brobst: J am confronted with that problem 
myself when I get up to argue sometimes. This 
other point: I may explain the Act to them, the 
way it operates, that he was not covered by State 
compensation, and that the only recovery is under 
this Act? 
The Court: You will have to leave that to me. 
Mr. Brobst: That is what I want to know. You 
are taking [86] all my argument away from me. 
The Court: Your argument is simply as to whe- 
ther the facts bring you under the rules of law. 
Mr. Brobst: That is what I wanted to know. I 
have found out. 


(Thereupon an adjournment was taken until 
Thursday, August 4, 1955, at 9:00 a.m.) [87] 


Klamath Falls, Oregon, Thursday, August 4, 1955, 
Court reconvened, pursuant to adjournment, at 9:00 
a.m., and proceedings herein were resumed as fol- 
lows: 

The Court: Proceed. 

Mr. Brobst: Your Honor, I would like to eall 
Mr. Shively as an adverse witness. He is an engi- 
neer and an employe of the company. 


CHARLES J. SHIVELY 
was produced as a witness in behalf of the Plaintiff 
and, having been first duly sworn, was examined 
and testified as follows: 
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Direct Examination 

@. (By Mr. Brobst): Mr. Shively, where do 
you live, please? A. Beaverton, Oregon. 

Q. What is your business or occupation ? 

A. Locomotive engineer. 

Q. Back on October the 6th of 1952 how long 
had you been an engineer prior to that time? 

A. Since March the 15th, 1951. 

Q. And before you came down to work here on 
the Shasta Division on this work train, where had 
you been working as an engineer? [88] 

A. Out of Eugene and Brooklyn. 

Q. What type of trains were you acting on as 
an engineer? 

A. All types; freight trains and switch engines. 

Q. Was this your first experience on a work 
train ? A. Yes. 

Q. At the time that the accident happened your 
train was moving along about three to four miles 
. an hour; is that correct? A. Wes 

Q. And it was a clear day? A. Clear. 

Q. Nothing to obstruct your vision forward? 

A. No, sir. 

Q. As you came down there you could see Mr. 
Daulton until he disappeared from your view? 

A. That is right. 

Q. When he disappeared from your vision do 
you have any recollection of how far that was 
before you came to the switch that he was going 
to line? 

A. Well, I would say 40 car lengths. 
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Q. About 40 car lengths was where he disap- 

eared ? A. The last time I seen him. 

Q. That is when he disappeared from your view, 
about 40 car lengths from the switch? 

A. I would say that is the last time I seen him. 

Q. Do you know where he was after that at all? 

A. No, sir. 

Q. Then you continued on for about 40 car 
lengths, is that correct? A. That is right. 

Mr. Brobst: That is all. I have no further ques- 
tions. 

Cross Examination 

Q. (By Mr. Gearin): Mr. Shively, as you ap- 
proach a crossing what if anything directs your 
attention ? 

A. ‘To the block signal and the right-of-way. 

Q. Mr. Shively, are you familiar with the cus- 
tom and practice regarding the operation of-—your 
Honor, this is not proper cross examination, because 
it is not within the scope of Counsel’s direct exam- 
ination, and I will shorten it up because it will 
obviate the necessity of recalling the witness. 

The Court: No, let’s put the plaintiff’s case on. 

Mr. Gearin: All right. I have no further ques- 
tions for the time being. That is all. 

(Witness excused.) [90] 


MARY EDITH DAULTON 
the Plaintiff herein, was produced as a witness in 
her own behalf and, having been first duly sworn, 
was examined and testified as follows: 
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Direct Examination 
Q. (By Mr. Brobst): Mrs. Daulton, where do 
you live, please ? 


A. 3446 Greenwich Street. 

Q. Donald L. Daulton was your husband? 
A. Yes, sir. 

Q. How old was he on October 6th of 1952? 
A. He was 33. 

@. And how old were you? A. 99. 


Mr. Brobst: JI believe, Counsel, we can stipulate 
to his earnings without calling 

Mr. Gearin: We have the record here. 

Mr. Brobst: I think that would be better. Would 
you stipulate, Counsel, that his gross earnings for 
the ten months preceding his death were $4,892.06? 

Mr. Gearin: That is correct. 

Mr. Brobst: Q. Are there any children? 

A. Two. 

Q. What are their ages? 

A. Well, she will be seven in October and he 
will be nine in September. 


Q. Now, as far as the conduct of your husband 
toward the [91] children, would you explain what 
he did in his spare time? 

A. Mostly fishing. He was quite a home man. 

Q. What was the general condition of his health? 

A. Good. 

Q. What had he done prior to working for the 
railroad ? 

A. Well, he was in the Marine Corps, World 
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War II. Then he was in the Reserves a year before 
he was killed. 

Mr. Brobst: I have no further questions. 

Mr. Gearin: I have no questions. 


(Witness excused.) 


Mr. Brobst: Your Honor, at this time I would 
like to offer into evidence by way of stipulation 
Plaintiff’s Exhibit No. D. I believe that the stipu- 
lation is if an actuary were called, a qualified ac- 
tuary, that his testimony would be the same as the 
figures and percentages that are outlined on this 
document. 

Mr. Gearin: That is correct, your Honor. How- 
ever, we would like to reserve, and we interpose an 
objection as to the materiality of the actuarial com- 
putations. I think that is sufficient for the purpose 
of the motion. 

The Court: Overruled. Admitted. 

Mr. Gearin: Very well, your Honor. 


(The Actuarial Table referred to was there- 
upon [92] received in evidence as Plaintiff’s 
Exhibit D.) 


Mr. Brobst: We offer into evidence a transcript 
of the rules which are attached to the pre-trial 
order. 

Mr. Gearin: We waive the identity of them. 
Some of them, your Honor, like Rule 7, apply to 
switching movements, which is not applicable here. 
I think only the fourth paragraph of Rule 7-B is 
applicable, Counsel 
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The Court: Let’s not discuss that at the present 
time. Before we close the case you agree on the 
rules. 

Mr. Gearin: J will withdraw my objection to 
them, your Honor. They may all go in. 

The Court: All right. 


(The transcript of rules above referred to 
was received in evidence as Plaintiff’s Ex- 


hibit E.) 
Mr. Brobst: The plaintiff will rest, your Honor. 


Defendant’s Witnesses 


HARVEY TEAL 
was produced as a witness in behalf of Defendant 
and, having been first duly sworn, was examined: 
and testified as follows: 


Direct Examination 

. (By Mr. Gearin): Mr. Teal, where do you 
~ live? A. Klamath Falls. 
What is your occupation? 
Trainman for the Southern Pacific. 
How long have you been railroading? 
Thirty-two years. 
As trainmaster what are your duties? 
Well, they consist of supervision of the op- 
eration of trains on the Shasta Division. 

Q. Does that include the operation of trains 
within a radius of 10 miles of Klamath Falls? 

A. Yes, sir. 


POPo Pe 
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Q. Particularly with regard to werk trains on 
the main line in the vicinity of Wocus siding? 

A. Yes, sir. 

Q. Are you familiar with the custom and prac- 
tice of this division with reference to the operation 
of trains? A. Yes, sir. 

Q. Will you state whether or not there is any 
eustom and [94] practice with regard to the opera- 
tion of a train upon the disappearance from view 
of a trainman apart from Rule 7-B? 

A. No, sir. 

@. The purpose of Rule 7-B is what, Mr. Teal? 

A. The purpose of Rule 7-B—— 

Mr. Brobst: Your Honor, I will object to that. 
I think the rule speaks for itself. 

The Court: As I understand, you have intro- 
duced evidence of a custom and the interpretation 
of these rules yourself. 

Mr. Brobst: All right. I will withdraw the ob- 
jection. 

The Court: I think it is just as fair for one 
side as the other. Proceed. 

Mr. Gearin: Do you understand the question ? 

The Witness: May I have the question again? 

(Last question read.) 

A. The purpose of Rule 7-B is to afford the 
engineer eyes or protection in a movement where 
he is backing up or shoving cars ahead of the en- 
gine. 


Mr. Gearin: I have no further questions. 
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Cross Examination 

@. (By Mr. Brobst): What about Rule 108? 
Do you know that rule? 

A. Rule 108—I don’t beheve I can quote it in 
its entirety exactly like it is worded, but it has to 
do with [95] taking special care when there is any 
ease of doubt, I believe. 

Q. That is right. And if a man is riding out on 
the front end of the engine and he goes out of the 
view of the engineer and the engineer doesn’t know 
where he went, do you just keep right on going? 

A. Depending entirely on the way the engine is 
headed. If it is headed forward, there would be no 
occasion for apprehension. 

Q. If this man has gone off the front footboard 
where he is riding, disappears from view, and the 
engineer doesn’t know where he went, the engineer 
would keep right on going? 

A. I would say yes. 

Mr. Brobst: I have no further questions. 

Mr. Gearin: Thank you. 

(Witness excused.) [96] 


CHARLES J. SHIVELY 
was thereupon produced as a witness in behalf of 
the Defendant and, having been previously duly 
sworn, was further examined and testified as fol- 
lows: 
Direct Examination 

Q. (By Mr. Gearin): Mr. Shively, in your 

years of railroading are you familiar with the cus- 
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tom and practice with reference to the operation 
of trains? (Aisi Y QSyaSLl 

Q. Mr. Shively, do you know of any custom 
and practice with reference to the disappearance 
from view of a trainman apart from the provisions 
of Rule 7-B? A. Noweir: 

Q. Now, as you approached the siding I be- 
heve you testified your view was concentrated upon 
the block signal. A. Yes, sir. 

Q. Will you explain to the jury, please, what a 
block signal is and its purpose. 

A. Well, it is a signal for safety precautions, 
and tells you whether another train is approaching, 
and it keeps the trains from having an accident, 
from coming together. You have three aspects: The 
yellow—well, I should say the green, yellow and 
red. You are governed by all three aspects. The 
reason I was watching it was we were going in on 
a siding [97] for a freight train. 

Q. Where was the freight train coming from? 
In what direction? 

A. Coming from a westerly direction, approach- 
ing us. We were traveling in an easterly direction, 
railroad direction east. And it is more or less a 
practice to watch the block signals to determine 
just about where that train is at. And the block 
signal being in a clear position tells you that he is 
at least two miles away, for that covers back at 
least that far. It is just a common practice to more 
or less watch the block signal and use it for a gov- 
erning point where to stop and to head in at the 
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switch. The switch is just at the block signal, and 
it is more or less of a point that shows you where 
you have to stop. 

Q. Mr. Shively, on the day of the accident was 
My. Daulton directing the movement? 

A. No, sir. 

Mr. Brobst: I will object to that, your Honor, 
as leading. 

Mr. Gearin: I will withdraw the question and 
stipulate that the answer may be stricken. 

The Court: I think it is leading. 

Mr. Gearin: Q. What was Mr. Daulton doing, 
as far as you know, on the front footboard of the 
locomotive ? 

A. Riding down to the switch. [98] 

Q. State the fact as to whether or not you were 
relying upon him for assistance in any way with 
reference to the switch or stopping your locomotive ? 

A. No, sir. 

Q. What was the first indication you had that 
something was wrong, Mr. Shively? 

A. That the switch had not been lined up, be- 
cause if he had lined the switch the block would 
have went red, and it was still in a clear position. 

@. You say that the last time you saw Mr. Daul- 
ton was how far away from where you stopped? 

A. Approximately 40 car lengths. 

Q. Were you watching Mr. Daulton, or what 
were you doing with reference to him? 

A. No, sir; no, sir. I wasn’t watching him. 
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Q. Are you able to advise us or do you know at 
all where he went out of your sight? 

A. Sometime after I had seen him wave his arm 
at somebody along the right-of-way. 

Q. Who were they, do you know? 

A. Well, it was a track welder. 

Q. How far was that from where you stopped 
for the switch? 

A. Approximately 40 car lengths. 

@. Now after the accident, Mr. Shively, did you 
examine the front of the locomotive? [99] 

A. I walked around the front of it, yes. 

Q. Do you have any knowledge whatsoever of 
any work done to the left footboard prior to the 
morning that you started out on October 6th? 
Yes. 

Will you tell the jury what that was. 

There was a new footboard put on the engine. 
On what side was that? 

On the left side. 

And the last time you saw Mr. Daulton he 
was riding on which side? 

A. The right side. 

Q. Did you examine the right footboard after 
the accident ? A. Yes. 

Q. Tell the jury what you saw, if anything, with 
reference to the right footboard. 

A. It was just in good condition, as far as I 
know. 


OPOoPdS 


Q. Will you state whether or not there were any 
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bolts projecting in the center of the footboard on 


the right side of the locomotive? A, aN: 
Mr. Brobst: I will object to that, your Honor, 
as leading. 


The Court: Yes. Objection sustained. 

Mr. Brobst: The answer is in now. [100] 

The Court: The answer is stricken. In the fu- 
ture, Counsel, be careful about leading questions. 

Mr. Gearin: I tried to be, your Honor. 

The Court: The damage is done when the an- 
swer is in. 

Mr. Gearin: Yes, your Honor. 

Q. Mr. Shively, through the courtesy of Mr. 
Hadlock I am handing you some exhibits which 
have been marked as Pre-Trial Exhibits 2-A to 
2-R, inclusive. They are in no particular order, but 
one at a time I will ask you to identify, if you ean, 
the exhibits that are being handed to you. And, 
please, Mr. Shively, when you are identifying any 
_ of these exhibits, look at the back thereof and state 
first the number that appears on the reverse side, 
and tell the jury thereafter, if you can, what it is 
you have in your hand. 

2-N, the footboard of a locomotive. 

Of what locomotive as of what time? 
I don’t know. 

Will you take the next one, please. 
2-J. 

Can you identify that? 

The footboard of a locomotive. 

Do you know what locomotive that is? 


OPOPOPOoP 
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No, sir. 

All right. Take the next exhibit. 

2-Q, the footboard of a locomotive. [101] 
Do you know which one it is? 

No, sir. 2-M. 

Do you know what that is? 

It is a footboard of a locomotive. 

Do you know of what locomotive ? 

. No, sir. 

The Court: Don’t you know whether he knows 
or not? Why go over a whole list of photographs 
like this? 

Mr. Gearin: I had assumed that he did, your 
Honor. 

The Court: But he doesn’t. Let’s stop now. Give 
him those that you know he can testify to; not go 
over a whole list that he doesn’t know anything 
about. 

Mr. Gearin: All right. I am sorry, your Honor. 
Will you hand those to the witness and I will ask 
him if there are any of those pictures that he can 
identify, and which ones. 

Mr. Brobst: Your Honor, he just went through 
all of them and said he couldn’t identify them. 

The Court: I don’t know that, Counsel. 

The Witness: This is 2718. 

Mr. Gearin: That is the locomotive that was in- 
volved in this accident? A. Yes, sir. 

The Court: What exhibit is that? 

A. Exhibit 2-I. [102] 

Mr. Gearin: Q. With reference to the locomo- 
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tive and with reference to the time of the accident, 
can you state as of what time that picture—I don’t 
want to ask leading questions, but I am having the 
same trouble Mr. Brobst had yesterday—will you 
state as of what time that shows Engine 2718. 

A. This photograph here? 

Q. Yes, sir. 

A. Well, this photograph here has no new foot- 
board on the left side. 

The Court: That answer is stricken. 

Mr. Gearin: I have no further questions. 


Cross Examination 
Q. (By Mr. Brobst): Mr. Shively, as you came 
down toward the block signal you had to pass a 
welder who was working there alongside of the 


track, didn’t you? A. Yes. 
Q. Your attention was on, you say, the block 
signal ? A. Yes, sir. 


Q. That is a straight track out there, isn’t it? 
You can see for four or five miles down the track? 

A. No, sir. There is a curve. We came out of 
a curve and were coming into a curve. This is prior 
to CTC. Since [103] then I don’t know how the 
track has been. 

Q. How long had you worked on that particular 
section of the track before the accident? 

A. Oh, I would say approximately three months 
off and on, firing and running engines. 

Q. All right. Now, as you came down there you 
say that you were concentrating on the block signal 
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and were watching along the track to see whether 
the workmen may have mislaid something along 
the track. A. I was. 

Q. Then your attention was forward, directed to 
anything that might be forward of your engine; is 
that correct? A. That is right. 

Q. So that vour concentration or your looking 
was not only to the ground but it was to the block 
signal, and Mr. Daulton was squarely in the middle 
between the tracks and the block signal; is that 
correct? A. That is right. 

Q. Mr. Shively, do you remember the taking of 
your deposition in Portland, back on March 9th of 
1955, when I was representing the plaintiff and 
asking you questions and Mr. Gearin was there 
representing you? 

Mr. Gearin: No, I wasn’t there. 

Mr. Brobst: I am sorry. Mr. Oglesby H. Young 
of Koerner, Young, McColloch & Dezendorf was 
representing you. [104] 

Q. I would like to have this handed to you and 
I would like you to read Page 15, please. 

Mr. Gearin: JI think the original should be 
handed to the witness. 

Mr. Brobst: If the deposition is there. 

Mr. Gearin: We object to this, your Honor. The 
deposition has not been marked as a pre-trial ex- 
hibit. 

The Court:: I had this pre-trial order amended 
for the purpose of putting in all the exhibits. Why 
wasn’t it put in? 
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Mr. Brobst: I thought it was filed with the Clerk — 
and would be part of the record. I may have been 
mistaken. I certainly would have marked it as an 
exhibit. 

The Court: All right. Let’s mark it now and 
put it in the pre-trial order. The original will be 
marked and a proper notation made in the pre-trial 
order. If Counsel were not unacquainted with the 
custom of this Court, I would not permit this. 


Mr. Brobst: Yes, I appreciate that. 


(The deposition of Charles J. Shively was 
thereupon marked Plaintiff’s Pre-Trial Ex- 
hibit F.) 

The Court: However, it will be used only for 
the purpose of impeachment. 

Mr. Brobst: Yes, your Honor. [105] 

@. Just prior to reading that, your testimony is 
that he went from your view when vou were about 
40 car lengths away from where the welders were 
~ working ? A. Yes. 

@. I mean from where the switch was? Pardon 
me. 

Mr. Gearin: He said he didn’t notice him after 
that. 

Mr. Brobst: Q. One other question: Did Mr. 
Daulton make some signal or sign as the train went 
by the welders? 

A. J seen him raise his hand, yes, and wave to 
them like a train was coming. 

Q. Did he give a slow signal? A. No, sir. 
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@. What kind of a wave did he give? 

A. Just like a highball that a train was coming. 

Q. All right. Will you read Page 12, please. 
Read it to yourself. Do you recall at that time my 
asking you these questions and you giving the fol- 
lowing answers, referring to Mr. Daulton: 

“Q. Did he ever disappear from your view? 

A. Just before we got to the switch. 

@. How far before you got to the switch? 

A. I don’t recollect how far offhand, it has been 
so long ago. 

Q. What did you do when he disappeared from 
your view? [106] 

A. I stopped at the switch. 

@. How far was that, would you say, that you 
traveled ? A. That I traveled? 

Q. Yes, after he disappeared and down to the 
time you got to the switch. 

A. I stopped about a half an engine length on 
the switch. 

Q. You stopped about a half-engine length, about 
half the length of the engine from the switch. How 
far would that stopping point be from where you 
first saw Mr. Daulton disappear? 

A. I don’t recall that. 

Q. Have you any idea at all? 

A. No, I have not.’’ 

Now, Mr. Shively, since the taking of that deposi- 
tion what has refreshed your recollection that you 
saw him disappear some 40 car lengths from the 
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switch and that you traveled that 40 car lengths 
after he disappeared ? 

Mr. Gearin: We object to the form of the ques- 
tion, your Honor. Mr. Shively’s testimony is he 
didn’t see him after that 40 car lengths. 

The Court: I think the objection will be sus- 
tained, because I don’t think it is impeachment. 

Mr. Brobst: I have no further questions. [107] 

Mr. Gearin: I have no further questions. 


(Witness excused.) 
(Short recess.) 


Mr. Gearin: If the Court please, pursuant to the 
terms of the pre-trial order, in which the pre-trial 
exhibits have been marked, it being agreed that no 
further identification of the exhibits is necessary, 
we offer Defendant’s Pre-Trial Exhibits 2-A to 
2-H, inclusive. 

Mr. Brobst: Does the pre-trial order show when 
_ they were taken? 

Mr. Gearin: No. The photographer who took 
them advises me they were taken the morning after 
the accident. 

Mr. Brobst: All right, so long as we have the 
time when they were taken. 

Mr. Gearin: They were taken on October 7th, 
your Honor. 

Mr. Probst: That will be established by proof? 
I ean’t stipulate to that. 

Mr. Gearin: Yes, it will be by the next witness. 

The Court: All right. Admitted. 
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(The photographs referred to, having been 
previously marked as pre-trial exhibits, were 
received in evidence as Defendant’s [108] Ex- 
hibits 2-A to 2-H, respectively.) 


JAMES F. IRVINE 
was produced as a witness in behalf of the Defend- 
ant and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
Q. (By Mr. Gearin): What is your occupation, 
Mr. Irvine? A. Claims agent. 
Q. By whom are you employed? 
A. Southern Pacific Company. 
Q. By whom were you employed on October 6th, 


1952? A. Southern Pacific Company. 
Q. Have you ever had occasion to photograph 
Engine 2718? A. Yes, I did. 


Q. When and where? 
A. In the Klamath Falls roundhouse on the 

night of October 6th, 1952. 

Q. I am handing you Pre-Trial Exhibits 2-J, 
2-N, 2-Q, 2-M, 2-I, and 2-K. I will ask if you can 
identify those. A. Yes, sir. 

Q. Will you advise us what they are. 

A. Those are the pictures that I took of Engine 
2718 at that time and place. [109] 

Mr. Gearin: Mr. Kenyon, will you hand to the 
witness the exhibits marked 2-A to 2-H, inclusive, 
that you now have in your hand. 

Q. Referring to Exhibits 2-A to 2-H, Mr. Irvine, 
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I will ask you the preliminary question where were 
you on the morning of October 7th, 1952? 

A. I was in the Klamath Falls yards. 

@. Do you know where Engine 2718 was at that 
time ? A. It was in the roundhouse. 

Q. With regard to the exhibits that you hold 
in your hand, will you state, if yon know, when 
they were taken. 

A. They were taken on the morning of October 


7th, 1952. 
Q. Do you know by whom? 
A. Yes, I do. 
Q. Who took them? A. Frank Scott. 
@. Under whose direction or supervision, if any? 
A. Mine. 


Mr. Gearin: Now we ask, your Honor, that Ex- 
hibits 2-I, 2-J, 2-K, 2-L, 2-M and 2-N he received 
into evidence under the testimony and under the 
provisions of the pre-trial order. 

The Court: There is another question that should 
be asked under those circumstances, to lay a proper 
foundation, and that is whether they correctly rep- 
resent the situation. 

Mr. Gearin: I was afraid of a leading question, 
your [110] Honor. 

The Court: Go ahead with that. 

Mr. Gearin: Q. Mr. Irvine, will you state what 
the fact is as to whether or not the photographs 
which you have in your hand and the photographs 
that you took are or are not a correct and true 
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representation of the object that is shown in the 
photographs. 

A. Yes, they are true representations. 

Mr. Gearin: We renew our offer into evidence, 
your Honor. 

The Court: Admitted. 

(The photographs referred to were thereupon 
received in evidence as Defendant’s Exhibits 
2-I, 2-J, 2-K, 2-L, 2-M and 2-N, respectively.) 

Mr. Gearin: I have no further questions. Thank 
you, Mr. Irvine. 


Cross Examination 

Q. (By Mr. Brobst): Mr. Irvine, who was out 
there with you when the pictures were taken, the 
ones on the night of October 6th? 

A. I believe Mr. Patterson was. 

Q. Do you know whether any work had been 
done on that engine before the pictures were taken ? 

A. No, no work had been done. 

Q. You don’t know that, do you? 

A. Yes, I do. 

@. Was any work done? 

A. Let me correct myself there. There was no 
work done. That is true. 

@. I didn’t hear you. 

The Court: He said there was no work done. 

Q. There was no work done. To your knowledge, 
Mr. Irvine, was the condition of the engine’s run- 
ning board changed any after those pictures were 
taken ? A. No. 
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Q. What was that? A. No. 

Q. The engine is in the same condition, or the 
condition of the footboards of that engine haven’t 
changed any since the time of the pictures? 

A. The condition of those footboards hasn’t 
changed; no, sir. 

@. Have those footboards been on that engine 
ever since the taking of the pictures? 

A. No, sir. 

@. When were they removed? 

A. A day or so after the accident. 

Q. Do you have a work report showing when 
they were removed ? A. I believe there is one. 

Mr. Brobst: Counsel, do you have a work report 
showing when they were removed ? 

Mr. Gearin: Here are the only work reports I 
have with reference to that locomotive. I showed 
you those this morning. These are the only ones 
of which I have knowledge. 

Mr. Brobst: @. Mr. Irvine, I notice here that 
you have reports. Now as claims agent for the 
Southern Pacific are you familiar with the require- 
ment that there must be a daily locomotive inspec- 
tion report made? 

A. I am not familiar with the requirements. I 
know there is such a report made. 

Q. Yes. I notice on this Defendant’s Exhibit it 
says “Daily Locomotive Inspection and Repair Re- 
port.” You said you are not familiar with that? 

A. No, I am not. 

Q. Here are the daily reports that have been 
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presented as exhibits from October 4th through to 
8-22-53. I would like, if permissible, to have them 
handed to the witness. Will you go through these 
and see if you can find any place in those daily 
reports where anything was done as far as the 
right running board was concerned. 

The Witness: Would you repeat the question, 
please. 

(Last question read.) 

A. No, I can’t find anything. 

Q. Mr. Irvine, to your own knowledge do you 
know whether or not any work was done on the 
right running board from the time of the happen- 
ing of the accident until the pictures were taken 
by you? A. No, no work was done. 

Q. Do you know of your own knowledge? 

A. I would have to ask you to explain what you 
construe as my own knowledge. 

When was the first time you saw the engine? 
The first time I saw the engine? 

After the accident. 

Was in the evening of October 6th, 1952. 
And the accident happened about 2:00 in the 
afternoon, or 3:00? A. Approximately. 

Q. You don’t know what was done with the en- 
gine between that period from 3:00 o’clock until the 
time that you saw it? 

A. Only by what was reported to me. 

Q. So then you don’t know of your own know!l- 
edge what might have happened to it in that three- 
hour period ? 
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A. Other than what was reported to me. 
Mr. Brobst: I have no further questions. 


Redirect Examination 

Q. (By Mr. Gearin): Mr. Irvine, do you know 
whether or not the work of removing [114] or re- 
placing the footboard on the pilot would be required 
to be reported under the daily inspection and repair 
work? 

A. Well, it would be my understanding that it 
would not. 

Mr. Brobst: Your Honor, I will object to what 
his understanding is. 

The Court: Yes. Stricken. 

Mr. Gearin: Q. The question is, Mr. Irvine, do 
you have any knowledge as te whether or not that 
work is covered. You can answer that Yes or No, 
please. A. No, I don’t. 

Mr. Gearin: All right, sir. That is all. 

(Witness excused.) [115] 


HAROLD PATTERSON 
was produced as a witness in behalf of the Defend- 
ant and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 
Q. (By Mr. Gearin): Mr. Patterson, what is 
your occupation ? A. Boilermaker. 
Q. By whom are you employed? 
A. Southern Pacific Railroad. 
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Q. By whom were you employed and what was 
your work on October 6th, 7th and 8th in the month 
of October, 1952? 

A. Southern Pacific Railroad. 

@. Do you recall the occasion when Mr. Daulton 
lost his life? A. Yes. 

Q. Bearing that date in mind, will you state 
whether or not thereafter you ever had any occasion 
to perform any work on Engine 2718? 

A. Iwas instructed to remove the pilot. 

Q. Do you recall when that was with reference 
to Mr. Daulton’s death? 

A. It was about two or three days after the 
accident. 

Q. Will you deseribe what the pilot is. 

A. Well, it is known as a combination pilot and 
footboard. It can be used for road service or switch- 
ing service. [116] 

Q@. Through the courtesy of the Bailiff I am 
handing you Defendant’s Exhibit 2-H. I will ask 
you if you can point out, please, where the pilot is 
on the locomotive. 

A. Well, the pilot is the complete section across 
here that fastens to the pilot beam. This whole 
section is known as the pilot. 

Q. And does that include one or both foot- 
boards? A. Both footboards. 

Q. And anything in addition to the footboards? 

A. Yes. The little metal part in between is 
known as the pilot. 

Q. Is that what we call the cow-catcher? 
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A. Yes. 

Q. Now I am handing you Exhibit No. C, and I 
will ask you if you can identify the pilot in that 
picture. 

A. This is the pilot that was put on after we 
removed the original one. 

@. Who put the one on that is shown in that 
photograph ? A. JI did. 

@. When was that done with reference to the 
time that you took the pilot off the engine? 

A. The same day. 

Mr. Gearin: I have no further questions. [117] 

Cross Examination 

Q. (By Mr. Brobst): Mr. Patterson, who in- 
structed you to remove it? A. My supervisor. 

@. When any work is done on an engine, aren’t 
you required to make a report? 

A. Well, this was not considered repair work. 
It was just removed to keep as evidence. 

Q. Mr. Patterson, don’t you keep a daily report 
of each engine as it comes in? A. Yes. 

Q. Do you keep those in a clip file in rotation? 

A. Yes. 

Q. What would be the explanation if some of the 
reports are missing ? 

Mr. Gearin: Now, your Honor, I resent that 
accusation of Counsel, that certain of those things 
were prepared for the purpose of showing repairs 
to the locomotive as shown by the photographs, par- 
ticularly A, B and C, with reference to the time 
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that the headlight shield was taken out, and other 
things like that. And I resent the accusation that 
there are missing things and that the true record is 
not here. If he had wanted those records, we could 
have gotten them. 

Mr. Brobst: JI intended no accusation, your 
Honor; just an explanation. [118] 

The Court: If the witness knows, he may say so. 
Do you know why some of these reports may be 
missing ? A. No, I don’t. 

The Court: Go ahead. 

Mr. Brobst: Q. Now, you have that exhibit be- 
fore you, Mr. Patterson. Looking at it, do you see 
a bolt in the center of the footboard there, the bolt 
head protruding? 

A. This here is the pilot that was put on to 
replace the original one that was involved in the 
accident. 

@. You put one on that shows the bolt head pro- 
truding after the accident; is that correct? 

A. Yes. 


Mr. Brobst: I have no further questions. 


Redirect Examination 
Q. (By Mr. Gearin): Mr. Patterson, did you 
make an inspection report covering the change of 
the pilot in this instance ? A. No. 
@. Why not? 
A. The report was on the clipboard, and there 
was no—that I know of there wasn’t anything there 
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to sign for. There was no repair work made to that 
original pilot. 

Mr. Gearin: That is all. 


(Witness excused.) [119] 


W. T. CHRISTENSEN 
was produced as a witness in behalf of the Defend- 
ant and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination 

Q. (By Mr. Gearin): Mr. Christensen, what is 
your occupation ? 
I am with the Oregon State Police. 
In what capacity ? A. Patrolman, sir. 
What was your work in October of 1952? 
I was patrolling North Highway 97. 
That is in Klamath County? 
Klamath County, sir. 
! Directing your attention to the hour of ap- 
naan 3:00 o’clock on the afternoon of Octo- 
ber 6th, 1952, where were you about that time? 

A. I was just about at the city limits of Klam- 
ath Falls. ; 

Q. Were you informed as to Mr. Daulton’s 
death? A. Yes, sir. 

Q. What did you do upon receipt of that infor- 
mation ? 

A. I went to Wocus and went over to the rail- 
road tracks and went up to investigate the accident. 
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Q. Did you have occasion on that day to see En- 
gine 2718? A. Yes, sir. 

Q. Will you state what the fact is as to whether 
or not, [120] Officer Christensen, you made an in- 
vestigation concerning the death of Mr. Daulton. 

A. Yes, I checked it. 

Q. What did you do with reference to Engine 
2718? 

A. I looked the engine over to see if there was 
any defects on the front of it where he could pos- 
sibly have fell off, or something. 

Q. Will you state whether or not you made any 
examination of any particular part of the front 
portion of the locomotive. 

A. I looked the boards over on the front end 
and the handrails over. 

Q. Did you get on any portion of the locomo- 
tive? A. Yes, I stood on both boards. 

@. Will you state what the condition of the foot- 
boards was. 

A. One footboard was fairly new, I would say, 
and the other was—it looked like it had some serv- 
ice. It was oily. 

Q. You are being handed Exhibit 2-I. I will ask 
you if you ean identify that. A. Yes. 

Q. What is that? 

A. That is the engine that I was out to investi- 
gate the accident on. 

Q. Can you compare the condition of the loco- 
motive as shown in that photograph with the condi- 
tion of the front of the locomotive as you observed 
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it at the time you went out and made [121] your 

investigation ? A. It looks the same; yes, sir. 
Mr. Gearin: I have no further questions. 


Cross Examination 

Q. (By Mr. Brobst): Officer, did you take any 
particular note of the presence or absence of any 
bolts on any of the running boards or on the foot- 
board ? A. No, sir; I didn’t. 

@. You can’t give us any information, then, with 
reference to the condition of the bolts on the run- 
ning boards? 

A. The only thing—no, not as to bolts. I just 
remember the one board and the other board. 

@. One board was new and the other one looked 
like it had been used and was oily? 

A. Yes, sir. 

Q. Also, Officer, did you have occasion to go on 
the track and retrieve any of the personal effects 
_of Mr. Daulton? A. Yes, I did, sir. 

Q. For what distance were they along the track 
as you observed them in picking them up? 

A. I couldn’t tell the exact distance, sir. I would 
say 75 feet. 

Q. Now the board that was oily, that was the 
board where [122] the man fell; is that correct? 

A. I don’t know that, sir. 

Q. Could you tell whether it was the right or 
the left running board ? 

A. Well, I was facing the engine. The engine 
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was heading north. The new board was on my 
right. 

Q. And the oily one was on your left? 

A. That is right, sir. 

Mr. Brobst: I have no further questions. 

(Witness excused.) 

Mr. Gearin: We would like to introduce into 
evidence, your Honor, Pre-Trial Exhibit No. 3, be- 
ing the time return and delay report of engine and 
train employes; also Exhibit No. 5, consisting of a 
diagram of the scene of the accident and the rail 
defection test; also Exhibit No. 6, reports of engine 
inspection, these exhibits having been referred to 
in the pre-trial order and in which identification 
was waived. Will you show them to Counsel, please. 

Mr. Brobst: Your Honor, the only document I 
see no objection to is the report of inspection, but 
the other two I don’t know the purpose of. 

Mr. Gearin: No particular purpose, your Honor, 
with the exception of the delay report, which shows 
the time that the [123] train got into Klamath Falls 
that evening. I think that has a bearing upon the 
question as to whether or not any work was done 
there before the photograph was taken. It is not 
tremendously important, but the map merely shows 
the curve and the siding, and the deflection test 
shows that the rail was not rough. 

Mr. Brobst: I have no objection to them. I can’t 
actually 

The Court: If there is no objection, let’s admit 
them. They were shown to you and they are in the 
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pre-trial order. If there is no specific objection, 
I will admit them. 


(The documents above referred to, as identi- 
fied in the pre-trial order, were received in evi- 
dence as Defendant’s Exhibits 3, 5 and 6, re- 
spectively.) 

Mr. Gearin: The defendant rests, your Honor. 

Mr. Brobst: The plaintiff rests, your Honor. 

Mr. Gearin: I would like to present a legal mat- 
ter to your Honor. 

The Court: Ladies and Gentlemen of the Jury, 
you are now excused for a few moments while some 
legal matters are being taken up. 


(Thereupon the jury was excused from the 
courtroom, in custody of the Bailiff, [124] and 
the following occurred out of the presence and 
hearing of the jury:) 

Mr. Gearin: At this time, if the Court please, the 
defendant respectfully moves the Court for an order 
directing the jury to return a verdict against the 
- plaintiff and in favor of defendant on the ground 
and for the reason that there is no satisfactory 
evidence or no evidence of any kind that the bolt 
shown in the photographs which have been de- 
seribed by the witnesses who examined the engine 
after the accident was there at the time. There is 
no testimony of any defect in the locomotive under 
the Boiler Inspection Act, and there is no evidence 
of negligence under the Federal Employers Liabil- 
ity Act, nor is there any evidence of any act or 
omission on the part of defendant constituting a 
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proximate cause of the death of the deceased. Fur- 
thermore, there is no evidence that any defect in 
the locomotive, had there been one, caused the death 
of the deceased. 

I merely want to say, your Honor, that the num- 
erous cases construing the Federal Employers Lia- 
bility Act, the Safety Appliance Act and the Boiler 
Inspection Act are well known to the Court, and I 
presume they are to Counsel. I am going to say 
this: That the statement of facts in the pre-trial 
order, Paragraph I, recites that Donald Roy Daul- 
ton received injuries which resulted in his immedi- 
ate death. I will admit for the purpose of the rec- 
ord that there is testimony [125] that there was a 
custom and practice with regard to the stopping of 
a locomotive in a short distance. Coupled with the 
reaction time which one must consider in defining a 
short distance, there is no testimony by which the 
jury can infer anything other than that the deceased 
met his immediate death as soon as he somehow— 
we don’t know how—got under the locomotive. I 
submit that to permit the jury to pass upon the 
charges and contentions made in this case by the 
defendant would be an invitation to the jury to step 
into the realm of speculation and surmise. There 
is no testimony by which we can infer how the man 
met his death. 

The Court: That is all right. The Supreme 
Court has laid down a very different rule about that. 
They say the jury is supposed to pass on it, so I 
am going to let them pass on it. I reserve the 
motion. 
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Mr. Brobst: Thank you, your Honor. 

The Court: At this time I may as well discuss 
the question of instructions. I think that there are 
some things in the instructions I should call your 
attention to. According to the Civil Rules I am sup- 
posed to give you an idea as to what I will do with 
the requested instructions. I hereby reject them all. 

Now I think I will indicate about what line I 
am going to take. Generally speaking, I think that 
the method will be simply to instruct with the ordi- 
nary instructions that [126] are given in a case of 
this sort. I will not read any statutes to the jury, 
but I will give them the effect of the statutes in 
each instance. 

JI am going to submit to the jury this question of 
whether there was any defect on the running board 
at the time of the accident within the scope of the 
Federal Boiler Inspection Act. There seems to be 
a little difference between counsel, and of course in 
this type of case counsel are both very experienced 
and know what it is all about. 

What do you think the line is in here, where the 
instructions seems to depart from the normal and 
seem to depart also from the pre-trial order? As 
JT understand the situation, notwithstanding the re- 
quests that have been put up to me, the duty is a 
continuing one and an absolute one as far as the 
condition of the engine is concerned, and proof of 
a defect dangerous to life and limb is proof in and 
of itself of negligence. The only question, as I un- 
derstand it, is a question of whether that was a 
proximate cause of the accident. 
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Now I don’t know that the instructions carry that 
out, but the instructions that are asked by the plain- 
tiff seem to indicate that the duty is one of ordinary 
care to keep the equipment in order. Is that your 
idea? 

Mr. Brobst: There were two phases of it that I 
tried to present. One is that it is a continuing duty 
to provide him [127] with a reasonably safe place 
to work. That is the negligence charge. And the 
other one is that there is an absolute duty under 
the Boiler Inspection Act to keep it safe as to life 
and limb. 

The Court: With regard to that the only ques- 
tion in this ease would be the question of whether 
that was a proximate cause? 

Mr. Brobst: That is right, your Honor. That is 
correct. 

The Court: All right. 

Mr. Gearin: There is a question as to whether or 
not there was a defect, your Honor. You are not 
going to instruct the jury that there was a defect 
and leave only the question of proximate causation ? 
Maybe I misunderstood your Honor. Maybe I am 
being unduly sensitive about that. 

The Court: I think counsel are extremely sensi- 
tive, because I have never had the idea that the 
question of whether there was a defect was not one 
for the jury. 

Mr. Brobst: That is true. 

The Court: Now, this question of proximate 
causation, in that respect if the jury finds in that 
regard that there was a defect and that it contrib- 
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uted proximately to cause the death, that is suffi- 
cient, isn’t it? 

Mr. Brobst: That is sufficient. 

Mr. Gearin: I am afraid so. [128] 

The Court: That was my idea about that. Now, 
where otherwise than that do you have any question 
of a safe place to work? 

Mr. Brobst: I don’t think we have, frankly, if 
that is included, because we haven’t put in there 
the question of a reasonably safe place to work. I 
don’t think that issue has been raised. 

The Court: That was my opinion, but you have 
asked instructions on that. 

Mr. Brobst: That was put in when I was making 
up the instructions. 

The Court: I think, then, we have no debate 
about anything else in that regard, and I think that 
proximate cause, or proximate contributing cause, 
is also coupled with the finding, if there be one, 
that there was a defect, and that would have to be 
construed the same way as in an ordinary case. 

Mr. Brobst: All right. 

The Court: I don’t find any difficulty with that. 
Now, then, as to this measure of damages, I think 
that I won’t give any instruction with reference to 
the value of money because I think that is asking 
me to comment on the evidence. 

Mr. Brobst: Yes. It wasn’t the value of money—— 

The Court: The earning power of money. Ac- 
cording to your Instruction 25, according to the 
circumstances, they [129] could make an allowance 
for the earning power of money. 
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Mr. Brobst: That is based on the actuarial table. 
Your Honor, the statute says that you are entitled 
only to the present cash value of the loss of future 
earnings. I think that is the requirement, and it is 
not a question of 

The Court: Just a moment. Do you agree to 
that ? 

Mr. Gearin: I don’t recall the statute, your 
Honor. 

The Court: Have we got the statute here? 

Mr. Brobst: J have it in my hotel room. Here 
is my idea on that: I know the cases hold in death 
cases 1f you recover without your actuarial figures 
being in it will be reversed because that is not the 
true test of damages. They must make an allow- 
ance for the earning power of money, because it 
would be too high. I mean it is giving the defend- 
ant a break, because you invest your lump sum at a 
3 per cent interest rate and it cuts down the lump 
sum to give this widow what she would anticipate 
per month—— 

The Court: It seems to me it enters into the 
field of speculation. What is your suggestion ? 

Mr. Gearin: Your Honor, I am trying to recall 
the instruction which your Honor has given in other 
eases under the F.E.L.A. My impression is that the 
instruction which your Honor has given, and to 
which I have never taken exception, is the loss of 
pecuniary benefits. 

Mr. Brobst: It is the present cash value, I think, 
is [130] the test. We have run into that in other 
eases which we have had to retry because of it. It 
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works to the benefit of the defendant, because it 
cuts down. 

The Court: That is what I am trying to get at 
here. I think it is a minor and immaterial instruc- 
tion myself because of the fact that I don’t think 
the jury pays a bit of attention to that sort of an 
instruction. But in order to avoid error I would be 
pleased if counsel would indicate an instruction that 
they could agree on. 

Mr. Brobst: Your Honor, I think the Guthrie 
ease and that other United States Supreme Court 
case that I cited in my trial brief states the rule 
pretty thoroughly, and it is one that we have fol- 
lowed ever since that Guthrie decision in San Fran- 
cisco. 

The Court: Yes, but the Guthrie case has a lot 
of implications besides that. The Guthrie case didn’t 
arise in this sort of action. 

Mr. Gearin: The measure of recovery is the 
pecuniary benefits reasonably to have been antici- 
_ pated, benefits of which they have been deprived 
as a result of the employe’s death, such damages 
being such pecuniary assistance or support as they 
might reasonably have expected to receive had the 
employe lived. 

The Court: That clause is included in your In- 
struction No. 27, Plaintiff’s 27. [131] 

Mr. Gearin: That was my thought, pecuniary 
benefits. 

The Court: And also No. 26. 

Mr. Brobst: I don’t want it to be raised after- 
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wards that it was error because it was not the pres- 
ent cash value. That is the thing 

Mr. Gearin: We won’t raise that question, your 
Honor. 

Mr. Brobst: That is the thing that concerns me 
most. 

Mr. Gearin: I assure you we won’t raise that 
in this court or any other court. 

The Court: With the consent of the defendant, 
the Court will refuse to give Plaintiff’s Instruc- 
tion 25. 

Mr. Gearin: I don’t know whether the record is 
complete. We agree to the withdrawal of the re- 
quest. We will raise no point on the Court’s failure 
to give it. 

The Court: I will make it with the consent of 
the defendant in that regard. I have the consent of 
the defendant, so I won’t ask for the consent of the 
plaintiff. 

Mr. Brobst: Here is the case. It says: ‘The 
true measure of recovery is the present cash value 
of future benefits of which the beneficiaries were 
deprived by the death, making adequate allowance 
according to the circumstances for the earning 
power of money,” citing Chesapeake Railroad vs. 
Kelley, 241 U.S. 495. 

The Court: I don’t think that is anything the 
Supreme Court has the power to control me on, 
whether I give an instruction [132] in that regard 
or not. [ think myself it is a comment on the evi- 
dence. If the Supreme Court wants to take a dif- 
ferent view of it, that is all right, but I think it 
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is a comment on the evidence. I think what they 
have to consider is adequate compensation for the 
injury. I think they can take into consideration the 
earning power of money, and so forth and so on, 
but I don’t think I have to tell them they are 
going to. 

Mr. Brobst: Here was the thing, your Honor, 
that concerned me about it. The Supreme Court 
said: 

‘So far as a verdict is based upon the depriva- 
tion of future benefits, it will afford more than 
compensation if it be made up by aggregating the 
benefits without taking account of the earning power 
of the money that is presently to be awarded. It is 
self-evident that a given sum of money in hand is 
worth more than a like sum of money payable in 
the future.” 

That was the thing that I was afraid of. It 
raises a question in my mind. Of course, if they 
waive the error, I don’t mind, actually, because the 
plaintiff has a better break—— 

Mr. Gearin: Don’t worry about me. 

The Court: As a matter of fact, I have sat long 
enough on the Federal Court so that if I thought 
it was more than adequate I would set it aside. 

Mr. Brobst: That is right. 

The Court: But if I am satisfied with it, then 
I am perfectly willing to let the Supreme Court 
say I was wrong in not giving the instruction. But 
the defendant has waived that, so I don’t see any 
danger in it anyhow. Besides, I think it gives them 
a problem that they are not equipped to handle. 
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That is my notion about it. If I tell the jury what 
the present value of money means, they are not 
going to pay any attention to that. If the Supreme 
Court doesn’t like my comments on this thing, I 
would be very glad if they would reverse it. The 
thing is chiefly whether I am satisfied with the 
verdict. 

Mr. Brobst: That is all right, then. I just was 
sure I had some authority someplace for it, or I 
wouldn’t have put it in there. 

The Court: A good many times these things that 
the Supreme Court says in its opinions are for the 
purpose of guiding the trial court as to whether or 
not the trial court feels that they have exceeded the 
measure of compensation that should be awarded in 
a case. I think that is the expression rather than 
that we should instruct the jury as to that. In any 
event, I will exercise my discretion and refuse to 
give it. 

We will take a short recess now. 

(Thereupon a recess was taken, after which 
[134] the jury returned to the courtroom and 
counsel for the respective parties argued the 
cause to the jury, and thereupon a recess was 
taken until 2:00 p.m. of the same day, at which 
time Court reconvened and the Court instructed 
the jury as follows:) [135] 


Court’s Instructions to the Jury 
The Court: Members of the jury, you have now 
heard all the evidence and the arguments of counsel 
in this case, which is now entitled Mary Edith 


156 Mary Edith Daulton vs. 


Daulton, Administratrix of the Estate of Donald 
LeRoy Daulton, Deceased, Plaintiff, vs. Southern 
Pacific Company, a corporation, Defendant. The 
case was formerly entitled in the name of Agnes 
B. Thompson as Administratrix, Plaintiff, but that 
has been changed by agreement of counsel and 
makes no difference in the determination of the 
case. 

You have the duty and the responsibility of de- 
termining the issues of fact which are left in the 
case, and your determination upon the issues of 
fact are final and binding. I called your attention 
to the fact heretofore that you were acting in a 
judicial capacity and that you really are the judges 
in the determination of this case. 

Now judges are required to decide cases accord- 
ing to the law and the facts. The facts are found 
in the testimony and the other evidence which you 
have had presented to you here in court, but in 
view of the fact that you are not educated as to 
rules of law the judge is required to state those 
- rules to you. 

The Court is going to review the facts for you 
to [1386] settle. It is true that a judge of this Court 
has a right to indicate how he feels upon a question 
of fact, and you might attach some importance to 
that if it were done. But as far as this Court is 
concerned, this is purely a question which the Court 
feels you are absolutely competent to decide as to 
the facts; you are just as competent as the judge 
to decide them, and I intend to leave to you the 
determination of the facts. On the other hand, it 
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is the function of the Court to state the rules of 
law to you, and so far as the rules of law are con- 
cerned they are binding upon the Judge as well as 
they are upon you, and they are binding on you 
whether you like them or not. Those are the rules 
which we must follow. I am not saying that you 
would disagree with them, because, after all, most 
rules of law are the outcome of experience with 
particular situations. But in this case you have 
some statutes enacted by Congress which are bind- 
ing upon all of us, as I say, in the determination of 
these cases. 

Now counsel have made arguments before you. 
You must remember that counsel are advocates. 
One is employed by the plaintiff and the other is 
employed by the defendant. Of course, they want 
to win the case, and they look at things from a 
partisan angle. We as judges should be impartial, 
and I want you to remember that that is my atti- 
tude in this case. I don’t want anything except a 
fair and impartial determination [137] of the case 
under the law and the evidence. If you think that I 
have indicated one way or another any feeling by 
rulings that I may have made, I advise you now 
that that is absolutely incorrect. I have not intended 
to convey to you any idea as to how you should 
determine the questions of fact, of which you are 
the final judges. 

Now this situation is very well outlined, but I 
will read you some of these things again which are 
agreed to by everybody. It is agreed by everybody 
in this case, and you will accept this as a fact as 
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far as it goes, that on or about the 6th day of 
October, 1952, at or near the hour of 3:00 o’clock 
p.m. thereof, one Donald LeRoy Daulton was em- 
ployed by defendant as a brakeman working on 
defendant’s eastbound work train, which was moy- 
ing in an easterly direction on the defendant South- 
ern Pacific’s right-of-way and in the vicinity of 
Wocus, Klamath County, Oregon. At that time Don- 
ald LeRoy Daulton and Southern Pacific were en- 
gaged in interstate commerce. That is what gives 
this Court jurisdiction and the right to try this 
ease and why these statutes which I will call to 
your attention are applicable. 

At that time and place it is agreed Donald LeRoy 
Daulton received injuries which resulted in his im- 
mediate death. Also, there are some statements 
about citizenship which I don’t intend to read you, 
because that likewise has something to do with the 
question of the right of the Court [138] to try the 
case. 

The plaintiff in this case has a right to bring it 
. as Administratrix of Donald LeRoy Daulton, and 
no question is raised about that. She has been ap- 
pointed Administratrix by the State Court. 

Now I will read you what the Administratrix 
contends. This is something, of course, that is in- 
eumbent upon her to prove. There are some por- 
tions of this which I will call your attention to 
later. The plaintiff, the Administratrix, contends 
that on the date mentioned Daulton was standing 
on the lead footboard of an engine of Southern Pa- 
cific when the footboard was improper and unsafe 
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in that the footboard was so improperly fastened 
to the steel braces supporting it that the head of a 
bolt was caused to and did protrude above the sur- 
face of the footboard, by reason of which Daulton 
was caused to fall from the footboard and to receive 
fatal injuries. 

Also, the Administratrix contends that at the same 
time and place, while Daulton was acting in the 
course and scope of his duties, the defendant South- 
ern Pacific was careless and negligent in the follow- 
ing respects: That the bolts on the footboard where 
he was standing were not properly countersunk; 
that the footboard was unsafe in violation of the 
Boiler Inspection Act, which I will call your atten- 
tion to; that Daulton was allowed to ride on the 
footboard of the [139] engine; that the train was 
not stopped immediately in accordance with cus- 
tom and practice when Daulton went out of vision 
of the other members of the train crew; that the 
engineer was operating the train and controlling the 
movements of the train without signals from the 
train crew; that the engineer was relying upon 
signals for the movement of his train from the con- 
ductor or the rear trainman, whereas the movement 
of the train should have been controlled by signals 
from Daulton or the head brakeman; and that by 
reason of this alleged negligence it is claimed the 
injuries resulting in his death were received. 

Now, the company rules in regard to this have 
been introduced in evidence, and although certain 
rules are here specified I think you have a right 
to consider all the rules which are on the sheet of 
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paper, Exhibit E, which you will have in your 
hands in the jury room. The contention of the 
plaintiff Administratrix is that Rule M, 7-B and 
108 are controlling. Likewise, the Administratrix 
contends that at the time of Daulton’s death he left 
surviving him his widow, Mary Edith Daulton, and 
two minor children, Gary Wayne Daulton, aged 
six years, and Virginia Daulton, four years, who 
were dependent upon him for their maintenance 
and support. 


There is a further contention that at the time 
of his death Daulton was a well and able-bodied 
man of the age of 33 years and was earning and 
receiving from his employment [140] with the 
Southern Pacific the sum of $575 per month. Now, 
the facts relating to that are in evidence. There is 
no question that he was a well and able-bodied man 
and was of the age of 33 years, and the amounts 
that he was receiving from the railroad company 
are in evidence. I think there is a period of ten 
months involved. 


Now there is a division in this which I will call 
your attention to. The first question which you will 
have to determine from the facts and under the 
law as I give you is this: Was the Southern Pa- 
cific’s engine improper or unsafe in any of the 
particulars charged and, if so, was such a proxi- 
mate cause of the death of Daulton. That is the 
first question. 


The second: Was the defendant Southern Pacific 
euilty of negligence in any particular as charged 
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and, if so, was such a proximate cause of the death 
of Daulton. 

Then after you determine the question of liability 
—and you must remember that you must determine 
liability before you reach any other questions on 
either of those bases—then you would have to as- 
sess the damages, if you found that the defendant 
Southern Pacific was liable because of anything 
that has been charged in the contentions of the 
plaintiff. 

Now we start with the proposition that this is 
not fully explained in any respect as to just exactly 
how this happened, how this fatal injury came 
about. From that viewpoint, if you didn’t know any- 
thing more than that, obviously [141] there could 
not be any recovery here because there can be a 
recovery only on the ground of some fault, some- 
thing that the Southern Pacific or its employes 
should have done that they didn’t do. So if we 
start with that point, if you find that it was an 
accident, pure and simple, and that neither Daulton, 
the deceased, nor the employes of the railroad were 
negligent, and that the engine was properly main- 
tained, there then could not be any recovery. There 
must be a finding someplace of some fault, because 
the Southern Pacific would not be liable because 
the death occurred on its premises or as a result 
of something that happened on its premises. The 
Southern Pacific is not an insurer of its employes. 
That is, you cannot simply say because of the death, 
no matter who is dependent upon Daulton, that that 
is something the Southern Pacific must pay for. 
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Likewise, Daulton was responsible for his own 
actions, and if the death was a result of his own 
actions, without the direction of anyone or without 
the compulsion of some rule or direction of the 
superior employes, and he was acting voluntarily 
under the circumstances, and as a result of his own 
fault, which was not necessarily a part of his duties, 
if he fell from the train in that way and the rail- 
road was not guilty of having an engine which was 
in improper condition or if it was not guilty of 
any of the other acts which are charged or omis- 
sions which are charged, then, of course, [142] his 
Administratrix could not recover. 

Therefore, we start with the proposition that it 
is necessary for the plaintiff to prove by a pre- 
ponderance of the evidence that there was some- 
thing wrong with what the railroad did in the par- 
ticulars alleged; namely, that there was a violation 
of the Act, or there was negligence of its employes 
in some other particular, because, of course, the 
railroad, the Southern Pacific, acts only through 
. its employes, and of course their actions or omis- 
sions are chargeable to it. But the plaintiff must 
prove, in order to have a basis to establish liability, 
that some of these contentions are established by a 
preponderance of the evidence. 

Now it is not necessary that there be proof 
amounting to demonstration or beyond a reasonable 
doubt, but simply by the greater weight of the evi- 
dence, the evidence as a whole. 

Furthermore, even though the decedent Daulton 
was acting on his own, you must remember that, 


Southern Pacific Company 163 


being engaged in the performance of his duty, there 
is a presumption that he was exercising due care 
for his own safety at the time of his death, because 
there is no presumption that he was acting negli- 
gently. Also, you must remember that that applies 
to the employes of Southern Pacific; that there is 
a presumption that they were acting properly and 
exercising due care at the time that the accident 
happened, unless the plaintiff has proved [143] to 
the contrary. 

By a preponderance of the evidence is meant 
such evidence as when weighed with that opposed 
to it has more convincing force, and from which the 
result is that the preponderance is in favor of the 
party on whom the burden rests. 

Now this situation, as I said before, is divided 
into two parts, and the parts are indicated by the 
issues which the parties have agreed upon: 

Was defendant’s engine improper or unsafe in 
any of the particulars charged and, if so, was that 
a proximate cause of the death of the deceased? 
You remember the deceased is Daulton. 

In that respect there is an enactment by Congress 
which provides that a locomotive, and all parts and 
appurtenances thereof, must be in proper condition 
and safe to operate in the service to which the same 
are put. That of course includes the footboard. And, 
furthermore, that the engine and all its parts and 
appurtenances, including the footboard, may be 
employed in active service of the Southern Pacific 
without unnecessary peril to life or limb. 

Now, liability for failure to obey the above sec- 
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tion is absolute, regardless of negligence on the 
part of the railroad company or contributory negli- 
gence on the part of the decedent Daulton. If you 
find there was a violation of this [144] Act which 
contributed proximately to the cause of death of 
Donald L. Daulton, then you could find that there 
was a matter for your consideration which would 
establish hability on that ground alone, because it 
is the absolute duty under that section to keep the 
locomotive and its parts and appurtenances, includ- 
ing the footboard, in proper condition, and if they 
were not in such condition then you might find 
lability wpon the part of the railroad company, 
irrespective of whether you found that the railroad, 
Southern Pacific, exercised ordinary and reasonable 
care with regard to this, because this does not fall 
within the doctrine of reasonable care; this 1s sim- 
ply on the question of absolute lability. 

Now, in the first place, you must find as a fact 
such condition, and here the contention is that the 
unsafe condition was caused by the protuberance 
- of a bolt on the footboard. There is a conflict in 
the evidence there. There is evidence from which 
you might conclude that the bolt was not there and 
did not protrude at the time of the accident; that 
there was an entirely different footboard on there. 
On the other hand, there is some evidence from 
which you might conclude that the bolt was there 
in the condition that you saw in some of the pic- 
tures introduced by plaintiff, and that it did pro- 
trude at the time of the accident. One of the things 
you have to determine, then, is what was the con- 
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dition of the footboard at the time of the accident. 
That is a pure question [145] of fact on which the 
Court certainly indicates no opinion. You heard 
the evidence about it, and you can make up your 
minds about that. 

In the next place, in order to establish lability 
you would have to find that that rendered the en- 
gine or part of the engine unsafe. Again, that is a 
question of fact, because it has to be in violation of 
this section, which says in order to establish liabil- 
ity it is a question whether it was in proper con- 
dition and safe to operate in the service in which 
the same was put, or that it could be employed 
without unnecessary peril to life or limb. Those are 
the questions of fact upon that feature of it. 

Once it is established in the first place that it 
existed, and, in the second place, that it violated 
these sections of the statute that I just read to you, 
or clauses of the statute that I just read to you, 
then absolute hability would be established for that 
purpose. 

That carries over into the field of negligence, 
which I will discuss next. In the field of negligence, 
if they violated the statute, that also would estab- 
lish negligence upon the part of the railroad com- 
pany. But, as I say, there are two questions of fact 
for you first to determine. Then even though you 
find that negligence or this liability is established, 
you still have to find, before there can be any 
recovery, that the particular defect, if you find 
there was [146] one, was a proximate contributing 
cause to the death of Daulton. So you see there is 
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another question of fact that you would have to 
determine on that score. 

Now, in order that I shall not forget, I want to 
say at this time that if you find that condition did 
exist and that it was a contributing cause to the 
death, then the Act provides that there should be 
no consideration given to contributory negligence 
of Daulton under those circumstances. Even if you 
found he was contributorily negligent, that would 
not be a defense if you have made these other de- 
terminations and have found that the situation did 
exist, that it was a contributing proximate cause 
to the death, and that death resulted in part from 
that. 

Now, I will turn to the other phase of the thing: 
Was the defendant Southern Pacific guilty of negli- 
gence in any of the particulars as charged and, if 
so, was such a proximate cause of the death of the 
deceased ? 

You will remember that the particulars are these: 
That Southern Pacific was careless and negligent in 
‘the following respects: That the bolts in the foot- 
board where Daulton was standing were not prop- 
erly countersunk; that the footboard was unsafe, in 
violation of the Act which J just read to you; that 
Daulton was allowed to ride on the footboard of 
the engine; that the train was not stopped imme- 
diately in accordance with the custom and practice 
when the deceased went out of the [147] vision of 
the other members of the train crew; that the engi- 
neer was operating the train and controlling the 
movements of the train without signals from the 
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train crew; that the engineer was relying upon sig- 
nals for the movement of his train from the con- 
ductor or rear trainman, whereas the movement of 
the train should have been controlled by signals 
from the deceased Daulton or the head brakeman. 

Now the statute, of course, permits this action 
to be maintained under these circumstances for 
negligence where negligence is claimed. And, as I 
said before, the entire footboard matter in this 
case must be proven by plaintiff by a preponderance 
of the evidence. 

Negligence is the omission to do something which 
an ordinary, reasonable and prudent person would 
have done under the same circumstances, or the 
doing of something which an ordinary, reasonable 
and prudent person would not have done under the 
same circumstances at the time and place. You must 
also consider the time, place and circumstances in 
determining whether an action or an omission is 
negligent. The rule is what an ordinary and prudent 
person would have done, exercising ordinary care, 
under the circumstances. By ‘‘ordinary care” we 
mean that degree of care which an ordinary, careful 
and prudent person would have exercised under the 
same circumstances, and the failure upon the part 
of any person to exercise that degree of care con- 
stitutes [148] negligence. 

Now it has been admitted, of course, that this 
injury and death occurred under these circum- 
stances, so now we have to consider, besides the 
matters which I have given you with regard to the 
footboard and in connection with that under this 


168 Mary Edith Daulton vs. 


charge of negligence, also whether or not the em- 
ployes of the railroad under these circumstances— 
that is, the engineer, the rear brakeman, and all 
the other employes of this railroad present at the 
time and place—were guilty of negligence in any 
of the particulars alleged here. That, of course, is 
a question of fact. You have heard about it, and 
you know just what the engineer did. 

J will say in this regard that the rules have been 
introduced here. The rules do not specifically cover 
this situation. None of the rules specifically cover 
this exact situation, but that does not relieve the 
railroad of the duty of exercising ordinary care such 
as a reasonable and prudent person would have ex- 
ercised under the circumstances. You have to con- 
sider these employes and what they did and deter- 
mine whether or not the plaintiff has proved by a 
preponderance of the evidence that they were negli- 
gent in any of these particulars. 

The next thing you have to find is, if there was 
negligence, that it contributed proximately to the 
- death of the deceased Daulton. If you find the de- 
fendant was guilty [149] of any negligence as con- 
tended by the Administratrix, and that this negli- 
gence proximately contributed to the death of Don- 
ald L. Daulton, deceased, then you could find 
liability. 

You must remember in regard to this that no 
employe such as Daulton is held to have assumed the 
risks of his employment in any case where the death 
resulted in whole or in part from the negligence of 
any of the employes of Southern Pacific. The plain- 
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tiff need not prove, in order to recover, that the 
negligence of the defendant or its servants, if you 
find there was any, was the sole proximate cause of 
the death of Daulton. The railroad is liable for the 
death, even though its negligence, if any, was only a 
contributing proximate cause. But where the rail- 
road has committed no negligent act or its employes 
have committed no act that constitutes any part of 
the causation, the defendant would then be free 
from liability. In other words, if you should find 
a situation where you could say that Daulton by 
his own act, independent of any other circumstances, 
eaused his own death, then of course the railroad 
wold not be lable for that. 

After you are through with these various phases 
and you make these determinations of fact, if vou 
have found that the railroad is liable under the law, 
then you get down to a consideration of what dam- 
ages should be allowed. In order that you may have 
the situation before vou to determine that question, 
if vou arrive at it, I must instruct you upon [150] 
that, too. But the mere fact that I give you instruc- 
tions on damages does not mean that I am trying 
to decide the first questions of fact which I have 
already submitted to you. That 1s for you. 

If vou do arrive at the point where you find the 
railroad liable, then you may consider the question 
of damages, and I will give you the rules in that 
regard. You are to consider as a measure of recov- 
ery, if you find the railroad lable, only such sum 
of money as will compensate the plaintiff Adminis- 
tratrix for the pecuniary loss suffered by the bene- 
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ficiaries of Daulton, and the Administratrix is not 
to be enriched nor is the defendant to be punished 
in the imposition of damages, because damages are 
based upon the theory of compensation; not upon 
apparent need or the ability of Southern Pacific to 
pay. 

By pecuniary loss is meant either a loss arising 
from the deprivation of something to which the 
beneficiaries of Danlton would have been legally 
entitled if he had lived, or a loss arising from a 
deprivation of benefits which from all the cireum- 
stances it can be believed with reasonable certainty 
the beneficiaries would have received from Daulton 
had his life not been taken. Such damages should, 
of course, be calculated in reference to the reason- 
able expectation of life of Daulton and of his earn- 
ing power. 

Now, there has been a life and mortality table re- 
ceived [151] in evidence, and likewise certain com- 
putations were permitted in evidence as if the actu- 
ary had been called to testify to them. These are 
- not binding upon you, but are only given to you as 
guides whereby you might arrive at a proper meas- 
ure of damages which will fit in with the instruc- 
tions in that regard. 

In determining the value of the contributions 
which Daulton might have made to his dependents 
had he lived, the measure of such recovery is the 
present-day cash value of future benefits, the pe- 
cuniary interest that the widow might have obtained 
during Daulton’s life, and likewise the reasonable 
expectation of his children, as to what he might 
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have contributed to them during the period especi- 
ally of their minority, but without limitation in that 
regard. You may include in your consideration in 
regard to the children the loss of nurture, instruc- 
tion, training and care of which such children, in 
your opinion, have been deprived. 

Now, I am sure that this jury do not need any 
instructions as to some of the matters which I am 
going to just mention. In other words, do not ar- 
rive at a quotient verdict, because I would have to 
set that aside. That would be illegal. That is, do 
not arrive at a verdict by any mathematical form- 
wla, by taking a poll of the jury, what each thinks, 
and then adding them up and arriving at some 
mathematical computation. That is not the way you 
are to get at this [152] thing. The way for you to 
do is for each of you to make up his own mind, 
when you come to the question of damages, what 
you think should be given and then argue it out 
among the others. You have to finally convince 
every member of the jury that a certain sum 1s cor- 
rect according to the instructions and your judg- 
ment in the matter. In other words, don’t follow any 
short-cuts in arriving at a verdict. Just argue it 
out among yourselves and try to arrive at a proper 
result. 

Of course, likewise, I don’t need to say that you 
are not to consider what might be given under State 
law or some other law of compensation under cer- 
tain circumstances to these people, or anything of 
the sort. You are to determine this strictly wpon 
the question of whether or not there is liability 
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under the instructions I have given you and then 
turn to the question of damages, and on the question 
of damages follow the rules that I have given you. 
Of course, that cuts out of your consideration any 
possibility of some other statute or some other juris- 
diction or some other law under which compensa- 
tion might be given to them. I don’t want to bring 
your attention to what those might be. This is tried 
in a very narrow channel, and these instructions 
that I give you show you what the limits are and 
what you are governed by, first on the question of 
hahbilty and then on the question of damages. [153] 

Also, you know well enough that you are not to 
be affected by sympathy for these people. Unques- 
tionably sympathy is due them, but in trying to 
solve these questions of fact which come up you 
should not resolve it on that basis; not on the basis 
of sympathy but on the facts. 

There is one factor that I have mentioned in re- 
gard to this. That is the factor of contributory 
negligence. Contributory negligence is not a defense 
- in this case at all. As you will remember from what 
I said in the first part of the instructions, contribu- 
tory negligence will not be considered at all if you 
find that there was a violation of the statute with 
reference to the condition of the engine or the foot- 
board. If you find that, you won’t consider contribu- 
tory negligence at all, if you find that that was a 
proximate cause of the death. On the other hand, 
if you find simply that there was a negligent condi- 
tion, and that the railroad was guilty of negligence 
in some of the particulars in evidence, and that was 
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a proximate cause, then in that regard you have a 
right to consider the conduct also of the decedent 
Daulton. If you find that he was contributorily 
negligent to a certain extent, then you can con- 
sider that in setting up the measure of damages. 

Now I have given you the measure of damages 
for the full amount. Now I am taking up a con- 
sideration of damages based upon this determina- 
tion alone with regard to the negligence [154] of the 
railroad and proximate cause, and if you also find 
that Daulton was contributorily negligent then you 
would not award the full amount to the Adminis- 
tratrix, but you would cut it down in accordance 
with the principles that I am about to announce to 
you. 

It is your duty as jurors to determine how much 
Daulton’s lack of care contributed to the cause of 
the accident. If Daulton’s negligence caused his 
death to the extent of one-third thereof, then the 
Administratrix’ damages, if any, should be reduced 
by one-third. If Daulton’s negligence contributed to 
his death to the extent of one-half, then the Admin- 
istratrix’ damage should be reduced by one-half. If 
Daulton’s negligence contributed to his death to the 
extent of three-fourths, then the Administratrix’ 
damages should be reduced by three-fourths. So, in 
the first place, you determine the whole thing, as if 
the negligence, if you find any, was the sole proxi- 
mate cause of the death and not contributed to by 
Daulton at all. Then if Daulton was found to be 
eontributorily negligent, you will reduce it accord- 
ing to the formula that I have just given you. 
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But you must remember that if Daulton was 
solely at fault, and no negligence on the part of the 
railroad contributed to his death, then you would 
not permit any recovery at all and you would not 
arrive at any consideration of damages. [155] 

Now you are the sole and exclusive judges of the 
facts and of the weight and sufficiency of the evi- 
dence. You are not bound to decide in accordance 
with the testimony of any number of witnesses 
which does not produce conviction in your minds as 
against a less number. The direct evidence of one 
witness who is entitled to full credit and belief is 
sufficient to establish or prove any fact in this case 
if you extend eredit to him. In other words, you 
are the sole judges of the credibility of all these 
witnesses. You have the power to determine in your 
own minds how much of the truth they are telling 
and if they are influenced by any exterior motiva- 
tions. Also, you have a right to consider the oppor- 
tunities they had for observation. All of these things 
lend themselves to a consideration of the questions 
- of fact which are before you. 

If you find that any witness has testified falsely 
in any one material part of his testimony, you have 
a right to consider that in determining what credit 
you should give him in other respects. If you find 
that any witness has testified willfully falsely with 
regard to any factor in this case, then you have a 
right to entirely disregard his testimony if it has 
not been corroborated by other evidence which you 
do believe. But, as I have said before, you are the 
sole and exclusive judges of the facts and of the 
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eredibility of all witnesses, and your power of judg- 
ing is [156] supreme in that regard and you are 
responsible for it. 

It is with entire confidence that I submit this 
question to you, Ladies and Gentlemen, but at this 
time, before I finally submit it, the rules which I 
am governed by direct that I give counsel an oppor- 
tunity to raise questions of law, so I will now ex- 
cuse you for a few minutes and then I will bring 
you back and submit the case to you for determina- 
tion. 

(Thereupon the jury retired from the court- 
room in custody of the Bailiff, and thereafter 
the following occurred out of the presence and 
hearing of the jury:) 

The Court: Any exceptions, Gentlemen ? 

Mr. Brobst: There is only one, your Honor. That 
was the question of the instruction on contributory 
negligence. I believe under the circumstances, where 
the law conclusively presumes that the plaintiff was 
in the exercise of ordinary care, there being no evi- 
dence in the record to the contrary or that he did 
any act that could be construed as an act of con- 
tributory negligence, the instruction should not have 
been given. 

The Court: I don’t know what the jury is going 
to find about that. If I went into the question of 
negligence on either side and had not gone into that, 
IT would think I was not following the rule that is 
laid down for me. I think [157] that applies to 
contributory negligence just as much as it does to 
negligence. The Supreme Court, as I understand it, 


1a Mary Edith Daulton vs. 


has said these are jury questions, and I am going 
to submit both of them. 

Mr. Brobst: I just read one case the other day 
where that instruction was given, and the Court 
said it should not have been given because there was 
no actual eye-witness to the accident, and in view 
of those facts it was conclusively presumed that he 
was in the exercise of ordinary care. 

The Court: I think it is conclusively presumed, 
also, that the employes of the railroad are in the 
exercise of ordinary care. I won’t give it, anyhow. 
I think these are jury questions; and if you are 
going to submit one side, you have to submit the 
other. 

Mr. Gearin: If the Court please, the defendant 
objects to the Court submitting to the jury the issue 
of fact with regard to an alleged violation of the 
Boiler Inspection Act on the ground and for the 
reason that there is no evidence that the locomotive 
was defective in any particular or in violation of 
the Act, or that such violation, if it existed, con- 
- stituted a proximate contributing cause of the death 
of the deceased. 

The Court: I think that is another one. Is 
everybody satisfied ? 

Mr. Gearin: With that exception, yes. [158] 

Mr. Brobst: I would like my exception. 

The Court: Oh, yes, surely. Recall the jury. 

(Thereupon the jury returned to the court- 
room and the following further proceedings 
were had:) 

The Court: Members of the jury, the Court is 
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about to submit this case to you on the evidence 
which is before you and the instructions which the 
Court has now given you. In the event that you 
find the plaintiff is entitled to recover under the 
evidence and the instructions, then you will use this 
form of verdict, which, omitting the formal por- 
tions, reads as follows: ‘‘We, the jury in the above- 
entitled action, find in favor of the plaintiff and 
against the defendant Southern Pacific Company 
and assess damages in the sum of blank dollars. 
Dated this blank day of August, 1955.’’ Then there 
is a blank line, ‘‘ Foreman.” 

If you use that form of verdict, of course, you 
will have found liability under the instructions, and 
you will also follow the instructions with regard to 
the amount that you assess as damages and take into 
consideration all the instructions given on that 
point. 

Upon the other hand, if you find that the defend- 
ant was not liable, you will use this form of verdict: 
‘‘We, the jury duly empaneled and sworn to try the 
above-entitled cause, do find our verdict in favor 
of the defendant and [159] against the plaintiff. 
Dated this blank day of blank, 1955,” and a blank 
line, ‘‘ Foreman.” 

Since this case is tried in the Federal Court, La- 
dies and Gentlemen, you will find it necessary to 
arrive at a unanimous verdict. In other words, a 
verdict to all parts of which all of you agree. Be 
very careful about that, because when you come 
back here you probably will be asked whether you 
agree to the verdict or not. So if a verdict were 
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returned without the unanimous concurrence, it 
might create a difficult situation. Therefore, care- 
fully check up to see before you return any verdict 
at all that you are all in agreement with the verdict. 

The verdict will be signed, however, by the fore- 
man alone. This is not like a case in the State 
Court, where less than the full number can agree 
on a verdict. In this court it is necessary that all 
the jurors agree to every factor involved in the 
finding of a verdict. 

You will have with you in your jury room the 
exhibits which have been introduced in the case and 
these two forms of verdict, which you will use in 
the determination of the facts in the case. 

If there is nothing further, I will now excuse you 
in order to deliberate on a verdict. 

Swear the Bailiff. 

(The Bailiff was thereupon sworn, and [160] 
the jury retired to consider of its verdict.) 
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In the United States Court of Appeals 
for the Ninth Cireuit 


No. 14924 


MARY EDITH DAULTON, Administratrix of the 
Estate of Donald LeRoy Daulton, deceased, 
Appellant, 
VS. 


SOUTHERN PACIFIC COMPANY, a corpora- 
tion, Respondent. 


STATEMENT OF POINTS 


Appellant relies upon the following points for a 
reversal of the judgment herein. 


(a) That defendant failed to disclose at the pre- 
trial the defense that the pictures plaintiff intended. 
to use at the trial were not pictures of the footboard 
involved in the accident. 


(b) That the Trial Court was in error in limiting 
argument of counsel for plaintiff. 


(c) That the Trial Court was in error in instruct- 
ing with reference to negligence and contributory 
negligence upon the part of the deceased, there be- 
ing no evidence upon which to base such instruc- 
tions. 


(d) Prejudicial comment of the Trial Judge with 
reference to one of plaintiff’s expert witnesses. 
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(e) Failure of the Trial Judge to properly ex- 
plain the Federal Employers’ Liability Act. 
HILDEBRAND, BILLS & McLEOD 
/3/ By D. W. BROBST, 
Attorneys for Appellant 


Affidavit of Service by Mail attached. 


[Endorsed]: Filed January 12, 1956. Paul P. 
O’Brien, Clerk. - 


